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I 

No. 9341 


JACK HENSLEY, Appellant, 
v. 

UNITED STATES OF AMERICA, 
Appellee . 


BRIEF ON BEHALF OF APPELLANT, 
JACK HENSLEY 


JURISDICTIONAL STATEMENT 

Title 17, Section 101, District of Columbia Code, 194Q 
Edition; and Act of August 2, 1937, c. 553, sec. 7 (a), (c) 9 | 
and 12, 50 Stat. 554, Title 26 U.S.C. Sec. 2591(a) (c), 2593, j 
2596, 2600—Marihuana Tax Act of 1937. 

STATEMENT OF THE CASE 

Appellant was indicted December 21, 1942, in Criminal ! 
Case No. 71,133 (App. 3) in the October Term, 1942. He ! 
was sentenced on June 4, 1943, following a plea of guilty 
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to the third count thereof charging unlawful possession on 
November 4, 1942 of 125 grains of marihuana. The first 
count, charging an unlawful transfer of 48 ounces of mari¬ 
huana on October 30, 1942, to narcotic agent Benjamin 
Groff, and the second count charging an unlawful transfer 
of marihuana to the said narcotic agent Benjamin Groff 
on November 4, 1942, consisting of 940 cigarettes and 48 
ounces of marihuana, were nolle prossed by the Govern¬ 
ment. Thereafter, and over his objection, the trial court, on 
July 1, 1943, after the appellant had served 27 days of 
imprisonment, vacated the order and on the motion oi: 
Government counsel, the third count of the indictment was 
dismissed, and exception thereto was duly noted. 

Later, indictment No. 72,270 was returned in the July 
Term, 1943 (App. 9), and contained eight counts. The 
first count charged that on October 30, 1942, the defendant, 
had transferred to the same narcotic agent, Benjamin Groff, 
the same 48 ounces of marihuana; in the second count that 
he was an unauthorized transferee of the said 48 ounces 
of marihuana; in the third count that he was on the same 
date a person who had unlawfully failed to register with 
the Collector of Internal Revenue for the District of Co¬ 
lumbia (Italics supplied) and without having paid a spe¬ 
cial tax required by Sec. 3234(a) of the Internal Revenue 
Code; and the fourth count charged that on the same date 
he had failed to pay the special tax and to register as 
required, and had unlawfully delivered 48 ounces of mari¬ 
huana. The succeeding fifth, sixth, seventh and eighth 
counts charged similar offenses on the fourth day of No¬ 
vember, 1942, and involved the same narcotic agent, as well 
as the same 940 cigarettes and 48 ounces of marihuana. 

A Government bill of particulars limited the proof on 
the third and seventh counts of the second indictment to 
allegations of sales. The question of former jeopardy was 
raised (App. 18, 21, 26). By demurrer, the appellant suc¬ 
cessfully vacated the third and seventh counts of the indict¬ 
ment by virtue of the fact that the proper person with 



whom registration under the Act was to be made was the 
Deputy Collector of Internal Revenue for the District 
of Maryland. The Trial Court, over the objection o£ 
appellant, permitted the Goverment to offer testimony 
of the seizure at his home, under a search warrant, of 
125 grains of marihuana, measuring scales, and some cig¬ 
arette papers in the absence of a count in the indictment} 
covering such seizure and which had formerly been the 
basis of the third count of the first indictment on whiclji 
the appellant had entered a plea of guilty and had been 
committed to the penitentiary. Judgments of acquittal op 
the second and sixth counts were granted to the appellant 
on his motion at the close of the Government’s case (Appj 
27). The prosecutor’s requests to the Court to dismiss 
counts four and eight in the indictment and to strike out 
the evidence obtained as a result of the search of defend¬ 
ant’s home were granted. 

On the remaining first and fifth counts of the indictmentj 
which charged unlawful transfer of marihuana on October) 
30, 1942, and November 4,1942, on which Deputy Collectoij 
of Internal Revenue Andrew J. Clarke did not make a 
demand for the official transfer forms of appellant until 
April 17, 1944, the jury returned verdicts of guiltyj 
This action occurred approximately three years after} 
the second indictment and almost four years after th^ 
offenses were committed. The Government’s testimony 
tended to prove the allegations of the indictment, and the} 
appellant stood upon his legal rights and did not testify 
in the case. 

Appellant’s motion for a new trial and/or arrest in 
judgment (App. 32) was overruled. He was sentenced to 
a term of one to three years on the first count and a similar 
sentence on the fifth count to run concurrently, after which 
the present appeal was instituted. 
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STATUTES INVOLVED 

Marihuana Tax Act of August 2, 1937, Title 26 U.S.C.A. 

Secs. 2591, 2593, 2596, 2600. 

‘‘2591. Order forms 

(a) General requirement. It shall be unlawful for 
any person, whether or not required to pay a special 
tax and register under sections 3230 and 3231, to trans¬ 
fer marihuana, except in pursuance of a written order 
of the person to whom such marihuana is transferred, 
on a form to be issued in blank for that purpose by : 
the Secretary. 

(c) Supply. The Secretary shall cause suitable 
forms to be prepared for the purposes before men- | 
tioned and shall cause them to be distributed to col¬ 
lectors for sale. The price at which such forms shall i 
be sold by said collectors shall be fixed by the Secre- i 
tary, but shall not exceed 2 cents each. Whenever any 
collector shall sell any of such forms he shall cause 
the date of sale, the name md address of the proposed 
vendor, the name and address of the purchaser, amd 
the amount of marihuana ordered to be plainly written 
or stamped thereon before delivering the same.” 
(Italics supplied) I 

“2593. Unlawful possession. i 

(a) Persons in general. It shall be unlawful for any 
person who is a transferee required to pay the transfer 
tax imposed by section 2590 (a) to acquire or otherwise 
obtain any marihuana without having paid such tax; 
and proof that any person shall have had in his pos¬ 
session any marihuana and shall have failed, after rea¬ 
sonable notice and demand by the collector, to produce 
the order form required by section 2591 to be retained 
by him, shall be presumptive evidence of guilt under 
this section and of liability for the tax imposed by the 
section 2590(a). (Italics supplied) 

“2596. Penalties. i 

Any person who is convicted of a violation of any 
provision of this subchapter or part VI of subchapter 
A of Chapter 27 shall be fined not more than $2,000 or 



imprisoned not more than five years, or both, in thej 
discretion of the court. 53 Stat. 282.’’ 

“2600. Delegation of powers. 

The Secretary is authorized to confer or impose 
any of the rights, privileges, powers, and duties con-1 
ferred or imposed upon him by this subchapter or partj 
VI of subchapter A of Chapter 27 upon such officer^ 
or employees of the Treasury Department as he shall 
designate or appoint. 53 Stat. 282.’’ ' j 

STATEMENT OF POINTS 

1. In violation of Article 5 of the Constitution of the 

United States, appellant was twice placed in jeopardy foif 
the same offense because: j 

(a) The offenses charged in Indictment No. 71,13$ 
were identical with those on which the appellant 
was convicted under Indictment No. 72,270. 

(b) Indictment No. 71,133 was a valid indictment. ! 

(c) The Government was bound by the force of it£ 
action in dismissing the first and second counts of 
Indictment No. 71,133; and 

(d) The service of sentence on the part of the appellant 
divested the Court of power to change the judg r 
ment over appellant’s objection. 

i 

2. That prejudicial error occurred when the Court re¬ 
ceived testimony, over appellant’s objection, of the seizure 
of marihuana at his home in the absence of a count, cover¬ 
ing the alleged violation, in the second indictment; and tp 
which charge the appellant had pleaded guilty in the fir^t 
indictment and had served part of his sentence; nor did thp 
later granting of a motion by the prosecutor to strike out 
the testimony, following four days of trial, cure the said 
prejudicial error. 
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3. That no crime occurred under the first and fifth counts 
of the indictment on which the appellant was convicted, 
because of the failure to make a prior requisite demand of 
him for the written order from the Secretary of the Treas¬ 
ury for the transfer of marihuana; the defendant was in¬ 
dicted in the July Term, 1943, and had been arraigned 
before the said demand was made on April 17, 1944. 

4. That there was a fatal lack of continuity in the pos¬ 
session of the evidence offered against the appellant; that 
portions of the evidence had been tampered with and part 
had been removed during the approximate four years, 
without proper legal explanation; and there was no show¬ 
ing that all of the 940 cigarettes were actually marihuana. 

5. That the charge of similar offenses in numerous counts 
in an omnibus indictment violates appellant’s rights under 
the Sixth Amendment of the Constitution of the United 
States. 


SUMMARY OF ARGUMENT 

1. The convictions were barred by the doctrine of former 
jeopardy. 

2. Evidence was received without a formal charge. 

3. Required prerequisite demand for legal written order 
made of appellant after he had been indicted. 

4. Lack of continuity of possession of the evidence. 

5. Omnibus indictment violative of the Sixth Amendment 
of the Constitution. 
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ARGUMENT 

L 

In violation of Article Five of the Constitution of fhe 
United States, appellant was twice placed in jeopardy 
because: 

(a) The offenses charged in Indictment No. 71,133 were 
identical with those on which the appellant was convicted 
in Indictment No. 72JZ70. 

One is in jeopardy within the meaning of the Fifth 
Amendment to the Constitution of the United States, pro¬ 
tecting all persons from being twice put in jeopardy ^or 
the same offense, when put on trial before a court of com¬ 
petent jurisdiction, on an indictment sufficient to sustain a 
conviction and a jury has been duly empanelled or the 
defendant has entered a plea of guilty, and a formal judg¬ 
ment of conviction is entered therein. The cases repeatedly 
state that the test of identity is whether facts necessary to 
a conviction under a second indictment would have been 
sufficient, if proved, to have warranted a conviction under 
the first indictment. 

With these broad principles in mind, it is well to note 
that the statute on which the charges were brought sks 
forth the alleged crime in the following language: 

“It shall be unlawful for any person, whether or not 
required to pay a special tax and register under sec¬ 
tions 3230 and 3231, to transfer marihuana, except in 
pursuance of a written order of the person to whom 
such marihuana is transferred, on a form to be issujed 
in blank for that purpose by the Secretary.” 
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The formal charges of the two indictments are set forth 
below: 


“ Criminal No. 72,270 

Violation Marihuana Tax 
Act of 1937. 

July Term, A.D. 1943 
District of Columbia, ss: 

The Grand Jurors of the 
United States of America, in 
and for the District of Co¬ 
lumbia aforesaid, upon their 
oath, do present: 

That one Jack Hensley, 
otherwise known as Jack 
Housley, on, to wit, the 
thirtieth day of October, 
1942, and at the District of 
Columbia aforesaid, did then 
and there unlawfully, fraud¬ 
ulently, feloniously and 
knowingly transfer to one 
Benjamin Groff, a quantity 
of Marihuana, to wit, forty- 
eight ounces, which said 
transfer was not made in 
pursuance of a written order 
of the said Benjamin Groff, 
on a form issued in blank for 
that purpose by the Commis¬ 
sioner of Internal Revenue 
of the United States, as re¬ 
quired by Section 2591(a) of 
the Internal Revenue Code; 
against the form of the 
statute in such case made 
and provided, and against 
the peace and government of 
the said United States. 


Criminal No. 71,133 

Violation Marihuana Tax 
Act of 1937. 

October Term A.D. 1942. 
District of Columbia, ss: 

The Grand Jurors of the 
United States of America, in 
and for the District of Co¬ 
lumbia aforesaid, upon their 
oath, do present: 

That one Jack Hensley, 
otherwise known as Jack 
Housley, on, to wit, the 
thirtieth day of October, 
1942, and at the District of 
Columbia aforesaid, unlaw¬ 
fully, feloniously, wilfully 
and knowingly did transfer, 
sell, barter, exchange and 
give away to one Benjamin 
Groff, a certain quantity of 
marihuana, to wit, forty- 
eight ounces of marihuana, 
not in pursuance of a writ¬ 
ten order from the said Ben¬ 
jamin Groff, on a form is¬ 
sued in blank for that pur¬ 
pose by the Secretary of the 
United States Treasury; 
against the form of the 
statute in such case made 
and provided, and against 
the peace and government of 
the said United States. 
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Fifth Count: Second Count: 

And the Grand Jurors And the Grand Jurors 
aforesaid, upon their oath aforesaid, upon their oath 
aforesaid, do further pre- aforesaid, do further pre¬ 
sent: sent: 

That one Jack Hensley, That one Jack Hensley, 
otherwise known as Jack otherwise known as Jack 
Housley, on, to wit, the Housley, on, to wit, the 
fourth day of November, fourth day of November, 
1942, and at the District 1942, and at the District of 
of Columbia aforesaid, did Columbia aforesaid, unlaw- 
then and there unlawfully, fully, feloniously, wilfully 
fraudulently, feloniously and and knowingly did transfer, 
knowingly transfer to one sell, barter, exchange aid 
Benjamin Groff a quantity give away to one Benjamin 
of marihuana, to wit, forty- Groff, a certain quantity qf 
eight ounces, and nine hun- marihuana contained in, to 
dred and forty cigarettes, wit, nine hundred and forty 
which said transfer was not cigarettes, and forty-eight 
made in pursuance of a writ- ounces of marihuana, not in 
ten order of the said Benja- pursuance of a written ord^r 
min Groff, on a form issued from the said Benjamin 
in blank for that purpose by Groff on a form issued pi 
the Commissioner of Inter- blank for that purpose by tljie 
nal Revenue of the United Secretary of the United 
States, as required by Sec- States Treasury; against the 
tion 2591(a) of the Internal form of the statute in su<Jh 
Revenue Code; against the case made and provide^, 
form of the statute in such and against the peace apd 
case made and provided, and government of the sajd 
against the peace and gov- United States.” 
emment of the said United 
States.” 

The Court declared, in the case of District of Columbia y. 
Buckley, 1942, 75 U.S. App. D.C. 301, as follows: 

“The test of identity of offenses within the *double 
jeopardy’ clause of the Fifth Amendment is whether 
the same evidence is required to sustain them.” 

It is obvious, therefore, by a comparison of the charges 
involved, and noting particularly the dates, the same nar- 
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cotic agent, and the quantities of marihuana seized, that the 
identity of the offenses is complete and conclusive. 

(b) Indictment No. 71,133 was a valid indictment. 

The District Court of the United States for the District 
of Columbia was competent to try violations of the Mari¬ 
huana Tax Act of 1937 where they occurred in the Dis¬ 
trict of Columbia. Appellant submits that the first indict¬ 
ment, No. 71,133, was a valid indictment. Section 2591 of 
the Act provides in substance that it shall be unlawful for 
a person to transfer marihuana except in pursuance of a 
written order on a form to be issued in blank by the Sec¬ 
retary (Secretary of the Treasury). Section 2600 permits 
the Secretary to delegate any of the powers and duties 
conferred or imposed on him, upon such officers or em¬ 
ployees of the Treasury Department as he shall delegate 
or appoint. It will be noted that in the original indictment, 
No. 71,133, the charge followed the specific language of the 
statute and declared in substance that the appellant had 
unlawfully transferred forty-eight ounces of marihuana 
not in pursuance of a written order from narcotic agent 
Benjamin Groff on a form issued in blank for that purpose 
by the Secretary of the Treasury (Italics supplied) against 
the form of the statute in such case made and provided. 
One may usually charge with complete safety in the lan¬ 
guage of a statute, and the mere fact that under his statu¬ 
tory powers the Secretary of the Treasury had delegated 
the function of supplying the requisite forms to the Col¬ 
lector of Internal Bevenue should in no wise change the 
validity of the charge. 

Beyond the power by statute, indictments naming other 
than the Secretary of the Treasury have been sustained. 
In the case of Harry Fleisher v. United States, 1937, 302 
U.S. 218, the Court said: “The first count alleged that 
defendants from October 1, 1934 to the date of the indict¬ 
ment, April 30, 1935, unlawfully conspired to possess and 



cause to be possessed, stills and apparatus for the produce 
tion of distilled spirits without having the same registered 
with the Collector of Internal Revenue as required by law^ 
The Government concedes that under the applicable lawj 
the charge should have been that there was a failure to 
register the stills with the District Supervisor of the Alco-i 
hoi Tax Unit in the Bureau of Internal Revenue. The firstj 
count failed to state an offense * * * Scott v. United States j 
78 F. 2d 791; Benton v. United States, 80 F. 2d 162.” 

The matter has been definitely settled in the District of| 
Columbia by the case of Cromer v. United States, 1944, 142| 
F. 2d 697, cert, denied 64 S. Ct. 1274, wherein an indictment| 
had alleged that the written order in a narcotic case should j 
have been issued on a form for that purpose by the Com-| 
missioner of Internal Revenue, whereas the authority in 
fact was vested in the Commissioner of Narcotics. In sus¬ 
taining the indictment, the Court said: “There is no pos-| 
sibility that the defendant did not know the nature and, 
character of the offense charged, or that he was misled or j 
handicapped in preparing his defense by the alleged mis-! 
description of the Treasury subordinate authorized to issue 
the narcotic order. There is also no possibility that the 
alleged erroneous description could subject the appellant to j 
another trial for the same offense. We think that the prin-1 
ciple applied in Berger v. United States with respect to a 
variance between the indictment and proof is equally ap- i 
plicable to a technical error in the indictment, and that some 
actual prejudice to the defendant would have to be shown 
in order to justify reversal of a conviction on the ground 
of such an error.” To like effect is the case of Ainsworth 
v. Sanford, 104 F. 2d 96 (1939) and Czarnecki v. United 
States (C.C.A. N.J. 1938) 95 F. 2d 32. In the latter case, 
the Court said: “The effect of the changes worked in re¬ 
spect to section 3258 consists of nothing more than a sub¬ 
stitution of another officer for registration in lieu of the 
collector of the district as originally designated by the | 
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statute. The change so worked is binding upon the public 
and fulfills the requirement of law. We are therefore of 
the opinion that the right and duty to receive the registra¬ 
tion to set up stills was vested in the district supervisor 
of the Alcohol Tax Unit as the agent and assistant of the 1 
Deputy Commissioner of Internal Revenue at the time 
referred to in the indictment. If the appellants had in their 
possession and custody or under their control a still set up 
and had not registered it with the officer designated, they 
committed a violation of the law.” 

Not only did the first indictment strictly follow the 
statute, but the defendant interposed no objection to its j 
form and was not prejudiced by its designation therein of 1 
the Secretary of the Treasury. It is evident that the indict- ' 
ment referred to the same line of authority and this was 
apparent to the appellant. See also Nordlinger v. United 
States (1904) 24 App. D.C. 406. 

Even if the indictment had been voidable, the appellant ; 
was placed in jeopardy by his plea of guilty and his later 
service under the sentence. His present plea of former 
jeopardy would still be good. See United States v. Ball 
(1896) 163 U.S. 662, 669; Commonwealth v. Foster, 122 
Mass. 317. ' 

(c) The Government was bound by the force of its '■ 
action in dismissing the first and second counts of Indict- 1 
ment No. 71,133. 

By entering a nolle prosequi to the first and second counts 
of Indictment No. 71,133, which action was followed in turn ! 
by a plea of guilty to the third count and the actual service 
of the sentence under a commitment to the Washington 
Asylum and Jail, the prosecutor’s action became final and 
the appellant would be twice placed in jeopardy were the 
trial court permitted to vacate the original judgment and 
to put him on trial again for the same offenses. 
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In Cla/wans v. Rives (1939) 70 App. D.C. 107, 104 F. 2d 
240, the petitioner had been placed on trial under a charge 
of disorderly conduct, and after testimony had been taken 
an assistant corporation counsel moved to dismiss the case 
over the objection of the petitioner and a nolle prosequi 
was entered. Subsequently a second information was filed, 
and in sustaining the plea of former jeopardy the Court 
said: “As the offenses charged in the cases were identi¬ 
cal and as the appellant was tried in the second case (and 
convicted), she was thus twice put in jeopardy. This made 
the conviction void. In re Snow (1887) 120 U.S'. 274, 7 
S.Ct. 556,30 L. Ed. 658; Ex parte Hans Nielsen, Petitioner 
(1889) 131 U.S. 176, 9 S.Ct. 672, 33 L. Ed. 118. * * # ” The 
prohibition is not against being twice punished but against 
twice being put in jeopardy, and the accused, whether con¬ 
victed or acquitted, is equally put in jeopardy at the first 
trial. United States v. Ball, (1896) 163 U.S. 662, 669, 16 
S.Ct. 1192, 41 L. Ed. 300; see Kepner v. United States 
(1904) 195 U.S. 100, 129, 24 S.Ct. 797, 49 L. Ed. 114, 1 
Ann.Cas. 655.” 

In the case of Henry Fletcher v. United States (1844) 

1 Hayward & Hazelton (D.C.) 186, Fed. Case No. 4868, the 
appellant had been found guilty on an indictment charging 
assault with intent to kill, and the indictment failed to 
charge that it was contra formam statu . During the trial, 
the prosecutor entered a nolle prosequi and the Court held: 

* * * “The prior conviction and nolle prosequi are a good 
and sufficient bar to this prosecution, the former being upon 
a sufficient indictment at common law, although not suffi¬ 
cient under the statute.” In the same case, Henry Fletcher 
v. United States, 1 Hayward & Hazelton (D.C.) 200, Fed. 
Cas. 4869, the principle was stated as follows: “The Court j 
being of opinion that the prior conviction and nolle prosequi j 
therein referred to were a good and sufficient bar to the j 
prosecution do order and adjudge that the cause be re¬ 
manded with directions to arrest the judgment thereon and j 
that the prisoner be discharged.” 
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In another local case, United States v. John Far ring,\ 
(1834) 4 Cranch (4 D.C.) 465, the defendant had been; 
charged with larceny of money and an order drawn by 
Hoffman and Stephenson. The testimony showed the order 
was drawn by Hoffman and Stephenson. Thereupon the. 
District Attorney entered a nolle prosequi and the jury 
was discharged without the defendant’s consent. The court 
sustained the plea of former jeopardy. i 

(d) The service of sentence on the part of the appellant 
divested the court of power to change the judgment over 
his objection. 

In the case of United States v. Murray (1927) 275 U.S. 
347, the appellant had pleaded guilty to the violation of 
the National Prohibition Act and was sentenced to serve 
three months, and, following one day of service in jail 
thereon, was brought back and placed on probation for 
two years. A case consolidated on appeal involved an in¬ 
dictment in twelve counts of using the mails to defraud, 
and one Cook had been sentenced to fourteen years, nine 
months and fined $12,000. After serving nearly two years 
in the penitentiary, he applied for and received probation. 
The United States noted an objection and appealed. Chief 
Justice Taft, speaking for a unanimous court, said: “The 
beginning of the service of a sentence in a criminal case 
ends the power of the court, even in the same term, to 
change it. * * * It is true there was but one day of execu¬ 
tion of the sentence in the Murray case, but the power 
passed immediately after imprisonment began and there 
had been one day of it served.” 

In Ex parte Lange, 18 Wall. 163, 21 L. Ed. 872 (1874), 
defendant had been convicted of ste alin g mail bags and 
had been sentenced to a one-year term and a fine of $200. 
He paid the fine and five days later the sentence was 
vacated and a straight sentence of one year imposed. The 
Supreme Court sustained the plea of former jeopardy and 



15 


said: “But if, after judgment has been rendered*on the 
conviction and the sentence on that judgment executed 
on the criminal, he can be again sentenced on that con¬ 
viction to another and different punishment or to endure 
the same punishment a second time, is the constitutional 
restriction of any value? * * * "We are of the opinion that 
when the prisoner as in this case by reason of a valid 
judgment had fully suffered one of the alternative pun¬ 
ishments to which alone the law subjected him, the power 
of the Court to punish further was gone. * * * It thus 
showed the Court that its power to punish for that offense 
was at an end. Unless the whole doctrine of our system 
of jurisprudence, both of the Constitution and the common 
law, for the protection of personal rights in that regard, 
are a nullity, the authority of the Court to punish the 
prisoner was gone.” Bishop’s New Criminal Procedure, 
Volume II, Sec. 1298, also announces this same doctrine. 

The leading case locally on the subject is the case of 
Rowley v. Welch (1940) 72 App. D. C. 351, where a Court 
recalled a prisoner from the cell block of the courthouse 
within one-half hour and changed the sentences to make 
prior concurrent sentences run consecutively. The Court 
stated: “Jeopardy exists when the Court’s action places 
the prisoner in irrevocable danger of execution of the 
sentence. * * * We need not determine the exact point in 
time which fixes the ultimate limit to the Court’s power to 
make the correction. It has been suggested that the limit 
is reached when the prisoner passes from judicial custody 
for purposes of trial and sentence or possibly detention pre¬ 
liminary to it.” 

In the case of Miller v. Snook (1926) 15 F. 2d 68, the de¬ 
fendant had been sentenced to eighteen months and had 
been sent to jail to await transportation to the Federal 
Penitentiary at Atlanta, Georgia. On October 26 the judge 
informed appellant’s counsel that the next morning he 
would sign an order reducing the sentence to one year and 
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one day. On the same morning that the judge signed the : 
order, the United States Marshall had departed with the 
prisoner and the amended order was mailed to the warden 
at Atlanta, Georgia. Following the service of the year and 
the day, the prisoner sought unsuccessfully to be released 
on a writ of habeas corpus and the Court held as follows: 

“The general rule is that at any time during the term 
the Court has power to reconsider its judgment and to 
revise and correct it by mitigating and even by increasing 
its severity, where the original sentence has not been exe¬ 
cuted and put into operation. Where defendant, however, 
has executed or entered upon the execution of a valid sen¬ 
tence, the Court cannot even during the term in which the 
sentence was rendered set it aside and render a new sen¬ 
tence, nor can it amend the judgment so as to be, in effect, 
a new sentence. 16 C.J. 1314; Rutland v. State, 14 Ga. App. 
746, 82 S.E. 293 * * *. By losing possession of the prisoner, 
the Court loses control of his case unless control is resumed 
by some proper procedure, such as a motion for a new trial 
or habeas corpus. The executive may afterwards commute 
or pardon, but the judge can do neither. Yet the effect of his 
then altering or reducing the sentence would be commuta¬ 
tion or pardon to that extent.” 

In another Federal case, United States v. Trant (1937), , 
90 F. 2d 718, the defendant had been convicted of counter¬ 
feiting and was sentenced to serve ten years. After appeal 
defendant sought probation and the marshal took him into 
custody. In dismissing his petition for probation, the Court 
held: 

“The authorities clearly support the major premise 
of the Court’s ruling. After one under sentence has 
entered upon the service of his sentence, the Court’s 
power to grant probation is terminated. Cook v. United 1 
States and United States v. Murray, 275 U.S‘. 347, 48 1 
S.Ct. 146, 72 L. Ed. 309; United States v. Albrecht 
(CCA) 25 F. 2d 93; United States v. Benz, 282 U.S. ! 
304, 51 S.Ct. 113, 75 L. Ed. 354; Cisson v. United States 
(CCA) 37 F. 2d 330.” 
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“The vital and determinative question then is ‘When 
does the service of sentence commence ? ’ 

“Sec. 709(a) of Title 18 U.S.C.A. reads as follows: 

“Time when sentence begins to run. The sentence| 
of imprisonment of any person convicted of a crime 
in a court of the United States shall commence to run 
from the date on which such person is received at! 
the penitentiary, reformatory, or jail for service of 
said sentence * * * ’ 

“The above quoted language of the statute leaves 
little or no room for doubt or debate. Trant was in the! 
local jail when he made his application. He had been 
taken into custody ‘by virtue of his commitment.’ ” 

In the case of Cisson v. United States (1930), 37 F. 2d 
330, referred to above, the defendant had pleaded guilty to | 
a second offense of unlawful possession of liquor under the 
National Prohibition Act, and was sentenced to five years. 
Six days later a motion in his behalf was made while he 
was in the custody of the marshal, where the sentence had | 
stated that it was to “take effect immediately.” Defend -1 
ant’s petition for habeas corpus was dismissed, the Court! 
holding: “It is true that the beginning of the service! 
of a sentence ends the power of a Court to change it by j 
granting probation or otherwise.” 

The same rule of law has been consistently followed in j 
the State Courts. In the case of State v. Cannon (1884) 11 
Ore. 312, 2 Pac. 191, defendant had been indicted for an 
assault with a dangerous weapon, and afterwards pleaded I 
guilty to a charge of simple assault. He was fined $50 and I 
committed to jail in default. On the same date he was 
brought back into court and, over his objection, a new sen-1 
tence of a $200 fine was imposed. The Court held: 

“It is clear upon authority that this cannot be done 
when a sentence has been passed upon a defendant and 
the judgment has gone into effect by commitment of 
the defendant under it, the Court has done all it had a 
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legal power to do under a proceeding in that case. Comi 
v. Weymouth, 2 Allen 144; Brown v. Rice, 57 Me. 56; 
People v. Duffy, 5 Barb (N.Y.) 205.’ ’ 

In the case of People v. Duffy, supra, the defendant had 
served a few days under a commitment. In the case of 
Brown v. Rice, supra, the defendant had served eighteen 
days of a prior six months sentence which the Court sought 
to increase to three years. The Court said: 

“After conviction, if no legal bar is interposed, it is 
the duty of the Court to award sentence and after such 
sentence of imprisonment is pronounced and recorded 
on the docket, it is the duty of the Court to issue a war¬ 
rant to the sheriff or warden directing him to take the 
convict into custody and remove him to the designated 
place of confinement. When the Court has done these 
acts, it would seem to have done all that it had the legal 
power to do and its power over the prisoner or his 
destiny, under the proceedings then before it, would 
appear to be at an end.” 

To the same effect is the case of In re Jones, 35 Neb. 499^ 
53 N.W. 468. 

The record on appeal indicates that the appellant had 
served twenty-seven days confinement under the original 
sentence on one to three years and had been released over 1 
his objection. Under the second conviction, from which the 
appeal has been taken, the Court has sentenced the appel¬ 
lant again to service of from one to three years. This 
clearly violates another cardinal rule, which is that, granted 
for the sake of argument, the Court might under some cir¬ 
cumstances have the power to vacate its sentence, under the 
doctrine of former jeopardy, it would be powerless to in¬ 
crease the punishment. Here the appellant has been sen¬ 
tenced to serve twenty-seven days plus an additional service 
of one to three years. This was pointed out in the case of. 
United States v. Benz (1930) 282 U.S. 304, where the Court 
said: 



“In the present case the power of the Court was 
exercised to mitigate the punishment not to increase it, 
and is thus brought within the limitation. Wharton 
Criminal Pleading and Practice, 9th Ed., Sec. 913, says 
‘As a general practice, the sentence, when imposed by 
a Court of record, is within the power of the Court! 
during the session in which it is entered and may be 
amended at any time during such session, provided the [ 
punishment already partly suffered be not increased.’ 
The distinction that the Court during the same term! 
may amend the sentence so as to mitigate the punish- j 
ment but not to increase it is not based upon the ground 
that the Court has lost control of the judgment in the 
latter case but upon the ground that to increase the j 
penalty is to subject the defendant to double punish¬ 
ment for the same offense in violation of the Fifth 
Amendment to the Constitution which provides that no 
person shall ‘be subject for the same offense to be twice ! 
put in jeopardy of life or limb.’ ” 

The same principle was announced in the case of United 
States v. Howe (1922) 280 F. 815, 819, where the Court said: 

“But while a Court has, as a general rule, power 
over its judgments during the term, its power over them j 
is clearly subject to certain restrictions. It has been 
held that after a sentence has been pronounced and j 
before the final judgment has been signed, the Court | 
may change the sentence. People v. Thompson, 4 Cal. | 
238; Jobe v. State, 28 G-a. 235. Ex parte Lange itself I 
clearly indicates one of such restrictions. Another re- \ 
striction is that if sentence has been put into operation I 
and the present sentence or imprisonment has been 
actually committed and the prisoner has commenced 
to serve his term, the power of the Court to alter or 
amend the sentence is gone.” 

To like effect are: United States v. Albrecht (1928) 25 F. 
2d 93; Rupert v. State (1913) 131 Pac. 713; Commonwealth 
v. Foster (1877) 122 Mass. 317, 323. 
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2 . 

i 

j 

Evidence was erroneously received without a i 
formal charge. 

Over the objection of appellant, the trial court permitted 
the Government to show the seizure of 125 grains of mari¬ 
huana, a pair of scales, and some cigarette wrapping paper 
at his home on November 4, 1942. This matter had 
already been the subject of appellant’s plea of guilty 
to the third count of the first indictment and he had 
served a portion of his sentence in the penitentiary. Ac¬ 
cordingly, it was barred on the doctrine of former jeopardy. 
It was also improper to introduce extraneous matter with¬ 
out the basis of a formal charge since the Government had 
not seen fit to place the charge for the alleged violation 
covering that instance in the second indictment. The testi- i 
mony could serve only to inflame the minds of the jurors, 
and had no probative force on the guilt or innocence of 
having transferred marihuana on the dates of October 30 
and November 4, 1942. The Court, in Berger v. United 
States (1935) 295 U.S. 78, pointed out, on the question of 
variance, the rule as follows: “The general rule that alle¬ 
gations and proof must correspond is based upon the obvi¬ 
ous requirements (1) that the accused shall be definitely 
informed as to the charges against him so that he may be 
enabled to present his defense and not be taken by surprise 
by the evidence offered at the trial; and (2) that he may be 
protected against another prosecution for the same offense. 
Bennet v. United States, 227 U.S. 333, 338; Harrison v. 
United States, 200 F. 662, 673; United States v. Wills, 36 j 
F. 2d 855, 856-857; cf. Hagner v. United States, 285 U.S'. 
427, 431-433.” 

Nor did striking out the testimony at the end of the trial 
at the request of the prosecutor, cure the prejudicial error. | 


i 



Request for legal order was not made of the 
appellant until after he had been indicted. 

The terms of the Marihuana Act, 26 U.S.C.A. 2591 (i) 
quoted above declares in effect that it shall be unlawful for 
any person to transfer marihuana except in pursuance of 
a written order of the person to whom such marihuana is 
transferred, on a form issued in blank for that purpose tyy 
the Secretary. The uncontroverted facts were that the two 
transfers had been made on October 30,1942 and November 
4, 1942, and the formal demand of the Deputy Collector of 
Internal Revenue for the District of Maryland was not ma^e 
until April 17, 1944, and in the instant case the indictmejit 
had been returned in the July Term of 1943. Accordingly, 
the facts fall clearly within the case of Virginia v. Leap 
(1801) 1 Cranch 1, where an indictment for selling spiritu¬ 
ous liquor contrary to law had failed to allege the date qf 
the said sale, and the opinion of the Court indicated as 
follows: “The Court arrested the judgment on the groupd 
that it did not appear by the verdict that the act was com¬ 
mitted before the information was filed” The instant case 
is analagous to the necessary proof of conversion under a 
charge of embezzlement. It was necessarily a prerequisite jo 
the offense which the Marihuana Tax Act sought to pre¬ 
vent, viz, an alleged unlawful transfer, to have first made 
the required statutory demand of the appellant before he 
was charged and indicted for an unlawful transfer. 


4 . 

• i 

Lack of continuity of possession of the evidence. 

The Government has failed to show sufficient continuity of 
possession of the exhibits because from the record it ap¬ 
pears that the alleged transfers of marihuana occurred on 
October 30, 1942 and November 4, 1942, and narcotic agept 
Benjamin Groff turned the evidence over to narcotic agent 
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Fields and the latter kept them in his possession nntil 
November 7, 1942. At that time he turned them over to Dr. 
A. A. Spear, the Government chemist. Dr. Spear testified 
that the various exhibits were in his possession from No¬ 
vember 7, 1942 until July, 1943, at which time he mailed 
them to the narcotic bureau in Baltimore, Marvland. Miss 
Baldwin, then the clerk from the Baltimore office, testified 
that they were in her possession thereafter until February 
14,1945, at which time she gave them to agent Fields in her 
office in Baltimore. The next continuity of possession of 
these exhibits occurred when Dr. Spear testified that in 
June, 1945 he again saw them in the District Attorney’s 
office with the wax seals broken. He had testified that he 
had placed the seals on the wrapper when he originally for¬ 
warded them to Baltimore, Maryland. Dr. Spear further 
testified he did not know when or by whom the seals had 
been broken. There is, accordingly, a period from Febru¬ 
ary 14, 1945 until June, 1945 when these exhibits do not 
appear to have been in the possession of anyone. There is 
also testimony that one carton of cigarettes had been re¬ 
moved and apparently sent to a public exhibit with no ac¬ 
counting for it thereafter. Beyond the testimony of Dr. 
Si)ear that he had examined a few of the alleged marihuana 
cigarettes, there was no testimony that the remaining 900 
were in fact marihuana. 

Dr. Spear was unable to testify that resin had been re¬ 
moved, other than his statement that the leaves contained 
resin. Unless there is resin present, there would be no 
marihuana drug. It would be analagous to removing the 
alcohol from an alleged intoxicating liquor. See PI. v. 
Sowrd (1938) 370 HI. 140, 18 N.E. (2) 176. 

In the case of Loftus v. D.C. (1921), 50 App. D.C. 285, 
liquor had been kept at a station house from December 19, 
1918 until June 15,1920, and the seal had been broken, the 
cork removed, replaced, the contents not analyzed but ap¬ 
parently smelling of whiskey. The Court reversed the con¬ 
viction and held: “ 1 Between the date of the alleged sale and 





the time of trial eighteen months elapsed. The custody of 
the bottle during that long interval was not accounted foi^ 
it had been opened and recorked, and there was no proof 
to show that either at the time of its alleged purchase or 
when produced before the jury it contained whiskey oif 
other alcoholic drink. Evidence legally sufficient to show 
the bottle at the time of its purchase did contain the liquid 
charged in the information was essential as a basis for 
conviction.” 

See also the case of United States v. S. B. Pennick Co\ 
(1943) 136 F. 2d 413. 


Omnibus indictment violated the Sixth Amendment 
of the Constitution of the United States. 

Appellant, for the same series of alleged offenses, had' 
been charged in a three count simple indictment. On the 
date of his release, he was again arrested, and for two of 
the alleged crimes charged in an eight count omnibus in¬ 
dictment. The Sixth Amendment of the Constitution of the 
United States provides: “In all criminal prosecutions, the 
accused shall enjoy the right of a speedy and public trial 
• • * and to be informed of the nature and cause of the 
accusation.” In the case of United States v. Herbert (1836) 
5 Cranch C.C. (5 D.C.),87, Fed. Cas. 15354, defendant had 
been charged in two indictments for assault and assault) 
with intent to kill, and had been found guilty of both at the 
same trial. The Court made this observation: ‘‘But the 
grand jury having found separate indictments, they must! 
be disposed of; and if the Court should at any time bq 
satisfied that indictments are multiplied vexatiously and 
unnecessarily and with a view to oppress the defendant] 
the remedy must be by quashing them or some of them. 
Archibald Cr. Lane 60; Young v. King, 3 T.R. 106; Rex v. 
Benefield 2 Burr. 984.” 
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CONCLUSION 

Wherefore, the premises considered, appellant prays 
that the conviction below be reversed with directions to 
discharge appellant. 

Respectfully submitted, 

James R. Kirkland 
M. Edward Buckley, Jr. 
Attorneys for Appellant 
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IN THE 


United States Court of Appeals | 

District of Columbia 


No. 9341 


JACK HENSLEY, Appellant, 

v. 

UNITED STATES OF AMERICA, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX 


PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

i 

A In the Supreme Court of the District of Columbia 

Criminal No. 72-270 

United States of America 

I 

v. 

Jack Hensley 

i 

Notice of Appeal 

(Name and address of appellant) Jack Hensley 
(Name and address of appellant’s attorney) M. Edward 
Buckley, Jr., 406 Fifth St. N. W., Wash. D. C. 
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Offense Vio. Marihuana Tax Act of 1937 
Date of judgment July 12,1946 

Brief description of judgment or sentence One to three 
years 

Name of prison where now confined, if not on bail Custody 
of U. S. Marshal. 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

Jack Hensley, 

Appellant. 

M. Edward Buckley, Jr. 
Attorney for Appellant. 

Date July 12,1946 

B Form of Clerk’s Statement of Docket Entries to be 
Forwarded Under Buie IV. 


(To accompany duplicate notice of appeal to the United 
States Circuit Court of Appeals) 

District Court of the United States 
For the District of Columbia 

United States of America 

vs. 

Jack Hensley alias Jack Housley 

1. Indictment for Vio. Marihuana Tax Act of 1937 filed 
July 19,1943. 

2. Arraignment June 19, 1946. 

3. Plea to indictment Plea Not Guilty June 19, 1946. 

4. Motion to withdraw plea of guilty denied., 19. 

5. Trial by jury June 18, 1946. 

6. Verdict of Guilty on Counts 1 & 5 June 24, 1946. 
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7. Judgment—(with terms of sentence) One (1) year to 
Three (3) years (Schweinhaut J.) entered July 12, 1946. 

8. Notice of appeal filed July 12,1946. 

Date July 12, 1946. 

• ••*•••••• 

332 Indictment 

G. J. No. 26,988 

Criminal No. 71133 

Violation Marihuana Tax Act of 1937 

District Court of the United States 
For the District of Columbia 

Holding a Criminal Term 

District of Columbia, ss: October Term, A.D. 1942. 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That one Jack Hensley, otherwise known as Jack Hous- 
ley, on, to wit, the thirtieth day of October, 1942, and at the 
District of Columbia aforesaid, unlawfully, feloniously, wil¬ 
fully and knowingly did transfer, sell, barter, exchange and 
give away to one Benjamin Groff, a certain quantity of 
marihuana, to wit, forty-eight ounces of marihuana, not in 
pursuance of a written order from the said Benjamin Groff, 
on a form issued in blank for that purpose by the Secretary 
of the United States Treasury; against the form of the stat¬ 
ute in such case made and provided, and against the peace 
and government of the said United States. 

Second Count : 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Jack Hensley, otherwise known as Jack Housley, 
on, to wit, the fourth day of November, 1942, and at the 
District of Columbia aforesaid, unlawfully, feloniously, wil¬ 
fully and knowingly did transfer, sell, barter, exchange and 
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give away to one Benjamin Groff, a certain quantity of 
marihuana contained in, to wit, nine hundred and forty Cig¬ 
arettes, and forty-eight ounces of marihuana, not in pursu¬ 
ance of a written order from the said Benjamin Groff on a 
form issued in blank for that purpose by the Secre- 

333 tary of the United States Treasury; against the form 

of the statute in such case made and provided, and 

against the peace and government of the said United States. 
* 

Third Count: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Jack Hensley, otherwise known as Jack Hous- 
ley, on, to wit, the fourth day of November, 1942, and at 
the District of Columbia aforesaid, did unlawfully, wilfully, 
knowingly and feloniously have in his possession a certain 
quantity of marihuana, to wit, one hundred and twenty-five 
grains of marihuana, and then and there failed to produce' 
the order form required by law to be retained by him; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said. 
United States. i 

’ Edward M. Curran, 
Attorney of the United States in 
A True Bill: and for the District of Columbia. 

Harrell P. Bass 
Foreman. 

• •#••••••• 

Sentence; Recommendation for Commitment; Decision of 

Attorney General 

334 District Court of the United States for the 

District of Columbia 

Friday, June 4, 1943. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Morris, Presiding 

• ••#•#•••• 


I 
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No. 71133 
United States 


vs. 

Jack Hensley, alias Jack Housley 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance, 
and by his attorney Vincent Martino, Esquire; and there¬ 
upon it is demanded of the defendant what further he has 
to say why the sentence of the law should not be pronounced 
against him and he says nothing except as he has already 
said; whereupon it is considered by the Court that, for his 
said offense, the said defendant be committed to the cus¬ 
tody of the Attorney General or his authorized representa¬ 
tive for imprisonment for the period of One (1) year to 
Three (3) years and the court recommends commitment to 
a special institution; and thereupon comes here the Attor¬ 
ney of the United States and says he will not further prose¬ 
cute counts One (1) and Two (2) of the indictment. 

• **•**•#** 
335 Judgment and Commitment 

District Court of the United States 
For the District of Columbia 

No. 71133 

Criminal indictment in three counts for violation 
Vio. Marihuana Tax Act of 1937 

United States 


vs. 

Jack Hensley, alias Jack Housley 

On this 4th day of June, A. D., 1943, came the United 
States Attorney, and the defendant Jack Hensley, appear¬ 
ing in proper person, and by counsel, Vincent Martino, Es¬ 
quire ; and, 

The defendant having been convicted on his plea of guilty 
of the offense charged in the indictment in the above- 
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entitled cause, to wit: Count Three (3) Vio. Marihuana 
Tax of 1937 and the defendant having been now asked 
whether he has anything to say why judgment should not 
be pronounced against him, and no sufficient cause to the 
contrary being shown or appearing to the Court, It is by 
the Court 

Ordered and Adjudged that the defendant, having been 
found guilty of said offenses, is hereby committed to the 
custody of the Attorney General or his authorized repre¬ 
sentative for imprisonment for the period of One (1) year 
to Three (3) years. 

It is Further Ordered that the Clerk deliver a certified 
copy of this judgment and commitment to the United States 
Marshal or other qualified officer and that the same shall 
serve as the commitment herein. 

(Signed) Jas. W. Morris, 
United States District Judge. 

The Court recommends commitment to a special institu¬ 
tion. 

• ••••••••• 

No. 71133 
United States 


vs. 

Jack Hensley, alias Jack Housley 

Return 

I have executed the within Judgment and Commitment 
as follows: 

Defendant delivered on Jun 4 1943 to E. A. Green, Supt., 
Washington Asylum and Jail. 

Defendant noted appeal on and 

released on 
Did on 
Did not 


elect to enter upon service of sentence. 
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Defendant’s appeal determined on 
Defendant surrendered on 
Defendant delivered on to 

at , the institution designated by 

the Attorney General, together with certified copy of the 
within Judgment and Commitment. 

John B. Colpoys 

U. S. Marshal in and for the District 

of Columbia 

By Alfred J. Houghton, 

Deputy. 

• •••••••*•! 

. 

Sentence Set Aside and Order 

337 District Court of the United States for the 

District of Columbia 

Thursday, July 1, 1943 j 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Morris, Presiding. 

**#*##*## • 

No. 71133 

United States i 

vs. 

Jack Hensley, alias Jack Housley 

Come as w T ell the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintend 
dent of the Washington Asylum and Jail, and by his attor-| 
ney, Vincent Martino, Esquire; whereupon it is considered 
by the Court that the sentence heretofore pronounced in this | 
case, June 4, 1943 be and is hereby set aside and altogether 
held for naught. 
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No. 71133 
United States 


vs. 

Jack Hensley, alias Jack Housley 

Order Vacating and Setting Aside Judgment 

Upon consideration of the Court’s own motion, it is this 
1st day of July 1943. 

Ordered that the judgment entered in the above-entitled 
cause on the 4th day of June, 1943, be, and the same is, 
hereby vacated, set aside and held for naught. 

By the Court: 

James W. Morris, 

Justice . 

*••••••••• 

338 Order Dismissing Third Count 

Upon consideration of the oral motion of the United 
States, it is this 1st day of July, 1943, 

Ordered that the third count in the indictment be, and 
the same is, hereby dismissed. 

By the Court: 

Jas. W. Morris, 

Justice. 


339 Docket Entries 

No. 71133 


Parties 


United States 


vs. 

Jack Hensley, alias Jack Housley 
Charge 

Vio. Marihuana Tax Act of 1937 
Grand Jury No. 26988 
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Attorneys 
For Prosecution 
U. S. Attorney 
For Defendant 
Vincent Martino 

Date Proceedings 

1942 Dec 21 Presentment and Indictment Filed 

1943 Jan 29 Arraigned Plea Not Guilty: (M 123) 

1943 April 14 Plea “Not Guilty” withdrawn, Plea guilty 
entered to 3rd count— Case referred to the Proba¬ 
tion Officer of the Court. Defendant remains on bond 
(M 118) 

1943 June 4 Sentenced to Imprisonment For period of 1 
yr. to 3 yrs. JUDGMENT SIGNED (Morris J.) Nolle 
Prosequi entered to counts 1 & 2 (M 118) Court rec¬ 
ommends commitment to a special type institution. 
Defendant committed to Washington Asylum and Jail. 

1943 June 28 Term to be kept open until 10-15-43 (Mor¬ 
ris, J.) 

1943 July 1 Sentence of June 4, 1943, ordered vacated 
and set aside. Upon motion of Gov’t the 3rd count of 
the indictment is ordered dismissed. EXCEPTION 
NOTED. 

Deft is ordered released. Release issued. (M 118) 

1943 July 1 Order dismissing the third count in the indict¬ 
ment filed (Morris, J.) (M 118) 

Order vacating and setting aside judgment filed (Mor¬ 
ris^.) (M 118) 

#**#**#*#* 

i 

340 Indictment 

Filed in Open Court, July 10, 1943, Charles E. Stewart, 

Clerk. 

G. J. No. Orig. 

Criminal No. 72270 

Violation Marihuana Tax Act of 1937. 
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District Court of the United States 
For the District of Columbia 

Holding a Criminal Term 

District of Columbia, ss: July Term, A.D. 1943. 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Jack Hensley, otherwise known as Jack Hous- 
ley, on, to wit, the thirtieth day of October, 1942, and at the 
District of Columbia aforesaid, did then and there unlaw¬ 
fully, fraudulently, feloniously and knowingly transfer to 
one Benjamin Groff, a quantity of Marihuana, to wit, forty- 
eight ounces, which said transfer wras not made in pursu¬ 
ance of a written order of the said Benjamin Groff, on a 
form issued in blank for that purpose by the Commissioner 
of Internal Revenue of the United States, as required by 
Section 2591(a) of the Internal Revenue Code; against the 
form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

Second Count : 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Jack Hensley, otherwise known as Jack Hous- 
ley, on, to wit, the thirtieth day of October, 1942, and at the 
District of Columbia aforesaid, being then and there a trans-i 
feree of Marihuana, and being then and there a transferee 
required to pay the transfer tax imposed by Section 2590(a) 
of the Internal Revenue Code, did then and there 
341 knowingly, unlawfully, and feloniously acquire or 
otherwise obtain a quantity of Marihuana, to wit,I 
forty-eight ounces, without having paid the tax on the 
transfer of said Marihuana to him then and there made; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 
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Third Count: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Jack Hensley, otherwise known as Jack Housle}) 1 , 
on, to wit, the thirtieth day of October, 1942, and at the Dis¬ 
trict of Columbia aforesaid, being then and there a perso^i 
required to register with the Collector of Internal Revenue 
for the District of Columbia, his name or style, place of 
business and place or places where such business is to be 
carried on, and pay the special tax required by Sectio^i 
3234(a) of the Internal Revenue Code, did, at the time anjl 
place aforesaid, wilfully, feloniously and unlawfully import, 
manufacture, produce, compound, sell, deliver, dispense, 
distribute, prescribe, administer, and give away Marihuana, 
without first having registered with the Collector of Inter¬ 
nal Revenue for the District of Columbia, his name anil 
style, place of business, and place or places where said busi¬ 
ness was to be carried on, and without first having paid the 
special taxes required by the said Section 3234(a) of thp 
Internal Revenue Code; against the form of the statute ih 
such case made and provided, and against the peace and 
government of the said United States. 

Fourth Count: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Jack Hensley, otherwise known as Jack Hous- 
ley, on, to wit, the thirtieth day of October, 1942, and ajt 
the District of Columbia aforesaid, being then and 
342 there a person who had not paid the special tax anjl 
registered as required by Sections 3230 and 323|, 
Title 26, of the United States Code, did then and ther^ 
unlawfully, fraudulently, feloniously and knowingly send, 
ship, carry, transport and deliver a quantity of Marihuanaj, 
to wit, forty-eight ounces; against the form of the statute 
in such case made and provided, and against the peace an^ 
government of the said United States. 


i 
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Fifth Count: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Jack Hensley, otherwise known as Jack Hous- 
ley, on, to wit, the fourth day of November, 1942, and at the 
District of Columbia aforesaid, did then and there unlaw¬ 
fully, fraudulently, feloniously and knowingly transfer to 
one Benjamin Groff, a quantity of Marihuana, to wit, forty- 
eight ounces, and nine hundred and forty cigarettes, which 
said transfer was not made in pursuance of a written order 
of the said Benjamin Groff, on a form issued in blank for 
that purpose by the Commissioner of Internal Revenue of 
the United States, as required by Section 2591(a) of the In¬ 
ternal Revenue Code; against the form of the statute in such 
case made and provided, and against the peace and govern¬ 
ment of the said United States. 

Sixth Count: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Jack Hensley, otherwise known as Jack Hous- 
ley, on, to wit, the fourth day of November, 1942, and at 
the District of Columbia aforesaid, being then and there a 
transferee of Marihuana, and being then and there a trans¬ 
feree required to pay the transfer tax imposed by Section 
2590(a) of the Internal Revenue Code, did then and there 
knowingly, unlawfully, and feloniously acquire or otherwise 
obtain a quantity of Marihuana, to wit, forty-eight 
343 ounces, and nine hundred and forty cigarettes, with¬ 
out having paid the tax on the transfer of said Mari¬ 
huana to him then and there made; against the form of the 
statute in such case made and provided, and against the 
peace and government of the said United States. 

Seventh Count: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Jack Hensley, otherwise known as Jack Hous- 
ley, on, to wit, the fourth day of November, 1942, and at the 



13 


District of Columbia aforesaid, being then and there a per¬ 
son required to register with the Collector of Interna^ 
Revenue for the District of Columbia, his name or styles 
place of business, and place or places where such busines^ 
is to be carried on, and pay the special tax required by 
Section 3234(a) of the Internal Revenue Code, did, at the 
time and place aforesaid, wilfully, feloniously and unlaw-! 
fully import, manufacture, produce, compound, sell, deliver, 
dispense, distribute, prescribe, administer, and give away 
Marihuana without first having registered with the Collec¬ 
tor of Internal Revenue for the District of Columbia, his 
name and style, place of business, and place or places wher^ 
said business was to be carried on, and without first having 
paid the special taxes required by the said Section 3234(a)! 
of the Internal Revenue Code; against the form of the stat¬ 
ute in such case made and provided, and against the peace 
and government of the said United States. 

Eighth Count: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Jack Hensley, otherwise known as Jack Hous- 
ley, on, to wit, the fourth day of November, 1942, and at the 
District of Columbia aforesaid, being then and there a per¬ 
son who had not paid the special tax and registered! 
344 as required by Sections 3230 and 3231, Title 26, of 
the United States Code, did then and there unlaw-j 
fully, fraudulently, feloniously and knowingly send, ship,! 
carry, transport and deliver a quantity of Marihuana, to 
wit, forty-eight ounces, and nine hundred and forty cigar-j 
ettes; against the form of the statute in such case made and 
provided, and against the peace and government of the said 
United States. 

Edward M. Curran, 
Attorney of the United States in 
A True Bill: and for the District of Columbia. 

William H. Dyer, 

Foreman. 

• ••*••##• «j 
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345 Defendant’s Motion for a Bill of Particulars 

i 

Now comes the defendant, Jack Hensley, by his attorney 
of record, M. Edward Buckley, Jr., and moves the court to i 
enter an order in tHis cause requiring the Government to ! 
furnish to the defendant a bill of particulars, with respect 
to the Indictment herein, in the following particulars, 
namely: 

1. The second count of said Indictment alleges that on 
October 30, 1942, the defendant being then and there a 
transferee of marihuana, being required to pay the transfer 
tax imposed by section 2590 (a) of the Internal Revenue ' 
Code, did acquire or obtain marihuana containing 48 ounces, ! 
without having paid the tax on the transfer of said mari¬ 
huana to him then and there made. In view of the indefi¬ 
nite, ambiguous and uncertainty of said allegation this de¬ 
fendant submits that he should be informed of the nature i 
and cause of the said accusation in conformitv to the Sixth 1 
Amendment to the Constitution of the United States, the i 
defendant and/or his counsel being uncertain, in view of i 
the provisions of the said Act of Congress referred to in 
said count, whether the language of said count intends to 
charge that the defendant did not pay the tax, or whether 
some other person than the defendant failed to pay the tax. i 

2. The defendant also complains that the broad, indefi- i 
nite and ambiguous allegation of the 7th count of said In¬ 
dictment, with reference to the alleged failure to pay the 

tax, does not inform the defendant of the nature and 

346 cause of the accusation against him, in conformity 
to the Sixth Amendment to the Constitution of the 

United States; that the defendant is entitled to be informed 
by unmistakable allegation as to whether the Government 
intends to charge that the defendant did not pay the tax 
referred to in said third count under and by reason of the 
terms and provisions of said Act of Congress. 

3. Defendant is entitled to be informed whether by the 
language employed in the several counts of the Indictment 
if it is intended to be charged that the transfer tax alleged 
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should have been paid by the defendant, or by a person 
other than the defendant. 

4. The third count of the Indictment sets forth that on 
October 30, 1942, the defendant being required to register 
with the Collector of Internal Revenue for the District of 
Columbia and pay the special tax required by section 3234 
(a), did also 

“import, manufacture, produce, compound, sell, deliver,! 
dispense, distribute, prescribe, administer and give away 
marihuana’ * etc. etc. 

The defendant is entitled to be informed specifically 
whether the Government intends to offer evidence that the 
defendant did all of the things alleged generally in said 
count, and if not, which of the said things is intended to be! 
shown at the trial by the Government, in order that the de-i 
fendant may prepare his defense to meet the claims of the! 
Government. The defendant submits that the defendant is! 
entitled to be informed specifically which one or ones of the 
acts alleged against the defendant should prepare to meet 
at the trial. The complaint of this defendant is that said 
allegation in said third count is too broad, and in fact the 
same is an omnibus count which it is difficult to meet atj 
the trial unless the defendant is definitely informed of the 
nature and cause of the accusation against him. 

M. Edward Buckley, Jr., 

406 5th Street, N. W. 
Washington, D. C. 

Attorney for defendant. 

*••*«**«*•- 

Motion for Bill of Particulars Granted in Part and Denied 

in Part; Exception 

347 District Court of the United States 

for the District of Columbia 

Friday, February 16, 1945 

The court resumes its session pursuant to adjournment:! 
Hon. James W. Morris, presiding. 
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United States 


vs. • 

Jack Hensley alias Jack Housley 
No. 72270 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance, 
and by his attorney, M. Edward Buckley, Jr., Esquire; and ' 
thereupon the defendant’s motion for a Bill of Particulars, 
coming on to be heard, is by the Court granted in part and 
denied in part; to which action of the Court the defendant 
by his attorney prays an exception which is noted. 

*• •••••••• 

348 Demurrer of Defendant Jack Hensley 

i 

Comes now the defendant, Jack Hensley, above-named, 
by his undersigned Counsel of Record, and upon leave first 
had and obtained, withdraws his plea of Not Guilty and re- i 
serving without prejudice and waiver any and all other de¬ 
fenses and objections which may be available to him, for the i 
sole purpose of and solely for the purpose of entering and 
filing in apt time this, his Demurrer to each count of the 
indictment and the whole thereof, purportedly returned in : 
the above-entitled cause by the pretended July Term A. D. 
1943 Grand Jury of this Court, upon the following grounds, 
among others not at present available to this alleged de¬ 
fendant but which will be brought to the Court’s attention i 
on the hearing hereof, as follows, to wit: 

1. For defects of substance in said indictment other than 
failure to allege an offense, as follows, to wit: 

a. The indictment as a whole and each count thereof is 
repugnant to the “Marihuana Tax Act of 1937 and Amend¬ 
ments V and VHI of the Federal Constitution, in this, to- 
wit: 

a’. Sec. 6(a) of said Act in its relevant portion provides: 
“It shall be unlawful... to transfer marihuana, except in 
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pursuance to a written order of the person to whom such 
marihuana is transferred, on a form to be issued in blank 
for that purpose by the Secretary. (Sec. 1(d) Thfe 
349 “Secretary” means the Secretary of the Treas¬ 
ury”.) 

Count one of said indictment charges: “. .. on a form id- 
sued in blank for that purpose by the Commissioner of In¬ 
ternal Revenue of the United States, as required by Sectiofi 
2591(a) of the Internal Revenue Code. ...” Overruled 

Sec. 6(a) is now Sec. 2591(a) of I. R. C. 

Count five of said indictment charges: “. . . on a forifi 
issued in blank for that purpose by the Commissioner of Inj- 
ternal Revenue of the United States, as required by Sectioiji 
2591(a) of the Internal Revenue Code.” Overruled 

It is self-evident that both counts (1) and (5) are clearl^ 
repugnant to Section 2591(a) of the I. R. C., the charg^ 
made unlawful is “. . . on a form to be issued in blank fo| 
that purpose by the Secretary (of the Treasury)”. 

The Third Count of the Indictment charges: “without 
first having registered with the Collector of Internal Rev|- 
enue for the District of Columbia ...” while the Statute 
provides that registration should be and the indictment 
should charge and read: “without first having registered 
with the “Collector of Internal Revenue for the District oi[ 
Maryland” or more particularly” with the Deputy Colj 
lector of Internal Revenue for the Washington Division of 
the District of Maryland.” .Sustained 

The Seventh Count of the Indictment charges: “without 
first having registered with the Collector of Internal Rev4 
enue for the District of Columbia ...” while the Statute! 
provides that registration should be and the indictment 
should charge and read: “without first having registered 
with the ‘ ‘ Collector of Internal Revenue for the District of 
Maryland” or more particularly “with the Deputy Col¬ 
lector of Internal Revenue for the Washington Division of 
the District of Maryland. ...” Sustained 
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350 Since counts one and five and three and seven are 
bad for failure to charge a crime and repugnant to 

the statute, Counts two and four and six and eight, are 
equally bad and repugnant since they are but a part of and 
indivisible acts of the alleged offense of selling and posses¬ 
sion, charged in counts one and five. Overruled as to 2,4,6,8 

This is readily substantiated further by the Bill of Par¬ 
ticulars served on this Defendant on February 19, 1945, at 
12:15 P. M., in which the government in defining the issues 
and limiting the scope of the proof, states: “the Govern¬ 
ment states that with respect to the third count of the in¬ 
dictment, and other similar counts, the Government will 
rely in its proof upon the charge that the defendant did 
“sell” rather than the other categories.” 

b’. The indictment as a whole and each count thereof is 
repugnant to the VUIth Amendment to the Federal Consti¬ 
tution. 

Counts one, two, three and four are but different ways of 
charging the single offense of an alleged sale purported to 
have occurred on October 30, 1942; Overruled 

Counts Five, six, seven and eight, are but different ways 
of charging the single offense of an alleged sale purported 
to have occurred on November 4th, 1942. 

The Supreme Court of the United States has recently 
held that the charging of the same offense in numerous 
ways so as to have multiple counts in the indictment 
amounts to cruel and unusual punishment and disapproved 
of this practice. 

c’. The Indictment as a whole and each count thereof is 
repugnant to the Vth Amendment to the Constitution in 
that the July Term A. D. 1943 Grand Jury and its proceed¬ 
ings, including the return of the purported instant indict¬ 
ment was Coram Non Judice: 

351 That the array for said Grand Jurors by whom the 
pretended indictment was found and returned into 

this Court, was not selected, drawn, summoned and organ¬ 
ized in accordance with law, as follows: 
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The names of prospective Jurors for the Jury Box were j 
not selected according to Sec’s 11-1402 (18:342) and 11- ! 
1403 (18:343), 1940 D. C. Code (Mar. 3,1901, 31 Stat. 1222, | 
ch. 854, Sec. 199; Apr. 19, 1920, 41 Stat. 568 Ch. 153), but 
were selected from a telephone directory and returns from ! 
an unverified questionnaire mailed to such name so selected, j 
by clerks in the Office of the Jury Commissioner, and by | 
them placed in the Jury Box, in total disregard of statutory | 
and common law qualifications required of each prospective | 
juror; Overruled \ 

That the names of the persons to serve as the panel for | 
the July Term A. D. Grand Jury of this Court, were not 
drawn from the Jury Box in accordance with the require¬ 
ments of Sec. 11-1411 (18:351) 1940 D. C. Code (Mar. 3, | 
1901, 31 Stat. 1222, ch. 854, Sec. 207; Apr. 19, 1920, 41 Stat. j 
560, ch. 153), in that an accurate record, in alphabetical 
form, of all names remaining in the jury box after each 
prior drawing and for the instant drawing, was not sealed 
and deposited for safe-keeping in the Office of the Clerk of j 
the District Court of the United States for the District of j 
Columbia; and that there were at the time of the drawing | 
of the prospective jurors for the aforesaid Grand Jury, less 
than 600 names of duly qualified prospective jurors whose j 
names were placed therein actually by the Jury Comm is- ] 
sioners. Overruled. 

. That the names of prospective jurors in said Jury Box at 
the time of and from which said prospective Grand Jurors! 

for said July Term A. D. 1943 of this Court were 
352 drawn, contained the names of prospective jurors 
who had previously served as jurors within the cur¬ 
rent year, contrary to Sec. 11-1410 (18:350) 1940 D. C. Code 
(Mar. 3,1901, 31 Stat. 1222, ch. 854, Sec. 206; Apr. 19,1920, 
41 Stat. 560, ch. 153); Overruled 
2. for failure of said pretended indictment to allege and i 
offense: 

a’. Count one and its allied counts two, three and four 

7 /*• 

are bad by reason of Count one failing to state an offense,! 
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in that the charge should read “on a form to be issued in 
blank for that purpose by the Secretary of the Treasury” 
and Count three should read.: ‘‘Collector of Internal Rev¬ 
enue for the District of Maryland” or “with the Deputy 
Collector of Internal Revenue for the Washington Division 
of the District of Maryland.” Overruled 

(More fully treated under point or ground 1, supra.) 

b’. Count five and its allied counts six, seven and eight 
are bad by reason of Count five failing to state an offense, 
in that the charge should read “on a form to be issued in 
blank for that purpose by the Secretary of the Treasury” 
and Count Seven should read: ‘ ‘ Collector of Internal Rev¬ 
enue for the District of Maryland” or “with the Deputy 
Collector of Internal Revenue for the Washington Division 
of the District of Maryland. ’’ Overruled 

(More fully treated under ground 1, supra). 

c\ There is no statute making the alleged offense as 
charged in Counts one and five a crime. Overruled 

d\ Said indictment lacks clearness, definiteness and cer¬ 
tainty in alleging the offenses, as to each count and the 
whole thereof: Overruled 

As a whole and each count is indefinite and uncertain, in 
that each and the whole is indefinite by reason of its uncer¬ 
tainty and ambiguity, and uncertain by reason of its 
353 indefiniteness, ambiguity and unintelligibleness; does 
not fully inform the alleged defendant of the charges 
against him, and fails to plead the proper requirement of 
the statute charged to have been violated. 

The allegations of fact necessary to constitute the crime 
are insufficient, uncertain and ambiguous. 

e’. It is not sufficient in form or substance to plead the 
judgment in bar in another prosecution for the same of¬ 
fense. Overruled 
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f\ The pretended indictment as a whole is a monstrosity,; 
and brought wholly in bad faith, on the part of agents of 
the complainant. Overruled 

3. The Court lacks power as well as jurisdiction over the 
person of this alleged defendant and the subject matter. 

a’. The indictment is bad in substance and this alleged 
defendant’s rights under the Vth and VUIth Amendments ; 
to the Federal Constitution have been violated. Overruled 

4. This alleged defendant is immune from a prosecution 
under this indictment having previously been in jeopardy j 
for the same offenses; 

The records of this Court disclose that this indictment is j 
barred by reason of the adjudication in re United States v. 
Jack Hensley, Criminal No. 71113, October Term A. D. 
1942, before this Court, who is the defendant in the instant j 
indictment; that this indictment sets forth and is based on 
the identical sales, and facts charged in Indictment No. | 
71113, which indictment is made a part hereof by reference, | 
together with the judgment, sentence and commitment of j 
this Court. Overruled 

Wherefore, defendant demands judgment dismissing the j 
indictment and discharging him from custody. 

Yours etc., 

M. Edward Buckley, Jr., 
Attorney for Defendant, 

406 Fifth St., N. W., 
Washington, D. C. 

• # • • • # • * • « 

354 Motion for Judgment of Acquittal 

Rule 29 R. C. P. 

Comes now the defendant, Jack Hensley, Above-Named, 
by his counsel of record, M. Edward Buckley, Jr., without 
waiving any question of want of jurisdiction of this Court | 
over his person and the subject matter and fully reserving 
same, and moves the Court, pursuant to Rule 29 R. C. P. | 
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and authoritative and controlling decisions of appellate ; 
courts, for judgment of acquittal of the offenses charged in 
the purported indictment as a whole and each and every i 
count thereof, upon the following grounds, to-wit: 

1. Upon the grounds stated in defendant’s motion for 
Bill of Particulars, demurrer and plea in bar, each of which 
specific defense and objection therein contained is made a 
part hereof, renewed, reaffirmed, realleged and incorpo¬ 
rated as if herein set out in full and every allegation of i 
fact; 

2. Upon the purported indictment, bill of particulars fur¬ 
nished defendant by the prosecution limiting the scope of 
the evidence and defining the issues of the case, and admis¬ 
sions of as well as overlapping the defined issues by the 
Prosecution in its opening address; 

3. That no evidence has been adduced by the prosecution 
to warrant the conviction of the defendant; 

4. That there exists a material and fatal variance 
355 between the allegations in each of the respective 
counts of the purported indictment and the evidence 
or proof offered by the prosecution as tending to prove 
each of said counts, to the grave prejudice of the defendant. 

5. For failure of the government to prove or offer evi¬ 
dence as tending to prove and show continuity of posses- 1 
sion between the time of the alleged sales, or any of them, 
and the time of the trial. 

6. Because of a fatal variance between the crime or 
charge made unlawful by Section 2591 (a), to-wit: 

“. . .to transfer marihuana, except in pursuance of a 
written order of the person to whom such marihuana is 
transferred, on a form to be issued in blank for that pur-1 
pose by the Secretary.” I 

and the crime or unlawful act charged in the indictment, in 
Counts 1 and 5, to-wit: 

“ . . . which said transfer was not made in pursuance of 
a written order of the said Benjamin Groff, on a form is- 
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sued in blank for that purpose by the Commissioner of In- | 
ternal Revenue of the United States, as required by Section i 
2591 (a) of the Internal Revenue Code; against the form 
of the statute in such case made and provided, . . . ” 

Thus counts 1 and 5 are bad for failure to state a crime 
charged by the statute; further the allegation ‘ 1 against the \ 
form of the statute in such case made and provided” is con- ! 
trolling and limits the preceding allegations of the indict- | 
ment to the exact wording of the statute. 

Fleisher et al v. U. S., 302 U. S'. 218, rev. 91 F. (2d) 404; 
Because of the Prosecution admitting error, the Supreme 
Court only wrote a per curium opinion. The full record is 
on file in the Supreme Court Library and discloses that 
the Court bottomed its decision on the theory that the in¬ 
dictment must follow the exact wording of the statute, j 
otherwise it is bad. 

Scott v. U. S., 78 F. (2d) 791; Benton v. U. S., 80 F. (2d) 
162. 

It is further contended that in as much as the statute, a 
mala prohibita one, makes it merely unlawful, that 
356 the additional averments and allegations of “fraudu¬ 
lently”, “feloniously” and “knowingly” are repug¬ 
nant to, in addition, not required by the statute, and show 
a case or charge a crime not within and overlapping the 
statute. 

State v. Mahan, 2 Ala. 341; Cannon v. U. S., 116 U. S. 55; 
U. S. v. Hess, 124 U. S. 483; Evans v. U. S., 153 U. S. 584; i 
U. S. v. Patterson, 55 Fed. Rep. 605; U. S. v. Brazeau, 78 
Fed. Rep. 464; 

7. Counts 2, 4, 6 and 8 being indivisible acts, require¬ 
ments or elements of the sales or arising out of the Sales 
or Transfer Counts 1 and 5, which counts being bad by 
reason of failure to state a crime, must and do fall withj 
said Counts 1 and 5. j 

A single offense only can be carved out of a single sale! 
of Marihuana, or transfer, despite failure to register, pay 
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tax, or obtain a written order.—Ballerini v. Aderholt, CCA i 
Ga. 1930 4^-F. (2d) 352. i 

That the manner of drafting the respective counts, treat- i 
ing the same offense to give rise to many counts, with a 
trial thereon, amounts to cruel and unusual punishment vio¬ 
lative of defendant’s rights protected by the Vinth 
Amendment to the Federal Constitution.—Palco v. Conn, 
302 U. S. 319, 328, 62 L. ed. 288, 293, 58 S. C. 149. 

8. For failure of the prosecution to prove venue: 

Presumption of unlawful purchase from possession of j 

unstamped drugs does not extend to venue, and purchase 
within jurisdiction of the Court must be shown: 

Donaldson v. U. S., 23 Fed. (2d) 178 

Brightman v. U. S., 7 F. (2d) 532. 

Cain v. U. S., 12 F. (2d) 580. 

9. Because of reliance for a conviction by the prosecution 

upon presumptions based upon inferences and presumptions' 
based upon presumptions: , 

Inference can not rest on inferences, nor presumptions 
on presumptions: 

Nations v. U. S., 52 F. (2d) 97. 

Presumption must be based on a fact and not on another 
presumption: 

Dahlv v. U. S., 50 F. (2d) 37, CCA Minn. 1931. 

Wagner v. U. S., 8 F. (2d) 581, CCA Mo. 1925. 

357 Casey v. U. S., 276 U. S. 413, not applicable, the 
statutory presumption of Narcotics being different ' 
from that of having possession of Marihuana. 

Presumptions cannot be based on presumptions, in deter¬ 
mining sufficiency of evidence to support conviction. 

Brady v. U. S., 24 F. (2d) 399. ! 

i 

10. Counts 2 and 6; the prosecution rely upon the follow¬ 
ing presumptions for a conviction: 1) the presumption that 
the defendant is a transferee; that being such a transferee 
that he obtained 48 oz. in the District of Columbia; 3) that \ 
he possessed it unlawfully and did not possess it prior to 
1937. 
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11. The tax in Count 2 and 6 is the tax referred to in j 
Section 2590 of Title 26, and are different than the taxes 
set forth in Counts 4 and 8; 

12. The tax and registration referred to in Counts 4 and 
8 are occupational and special taxes referred to in Section 
3230 (a) and 3231. 

13. Because of the prosecution introducing positive evi¬ 
dence under counts 1 and 5, which negatived the statutory- 
presumption of guilt under counts 2, 4, 6, and 8, and failing 
to prove by direct evidence defendant’s guilt under said 
counts 2, 4, 6 and 8, it was not incumbent upon the defen¬ 
dant to introduce evidence negativing any statutory pre¬ 
sumption since it no longer existed being destroyed by the 
evidence introduced by the prosecution. 

14. That the pleading of the title sections of the I. R. C. 
without following with the substance of the Section having 
been violated, is a form of deceit, operating to the prejudice 
of the defendant, and did prejudice this defendant, and the 
indictment and all counts thereof are defective. 

Bogart et al. v. County of Westchester, N. Y. App. Div.- 
N. Y. Law Jour. Jan 5, 1946, first page. 

Kliffield v. State, 4 How. (Miss.) 306. 

15. Because of lack of proof of proper notice and 
358 demand upon the defendant by the Collector to pro¬ 
duce the order forms required by Section 2591, prior 
to arrest and indictment, as required by Sec. 2593 (a) Title 
26. 

To overcome this, the collector made an incomplete and 
insufficient demand of defendant on April 17, 1944, almost 
two years after his arrest and indictment; and such a de¬ 
mand cannot be retroactive, and support the present in¬ 
dictment. 

16. Because of lack of proof showing that the alleged 
marihuana was of the specific kind and quality defined by 
the statute, that it was from the dried flowering and fruit- 



ing tops of the plant and that the resin had not been ex¬ 
tracted; and also because of the failure of the indictment' 
to allege that such marihuana was from the dried flowering 
or fruiting tops of the plant and that the resin had not 
been extracted. 

119 ALR 1402, 1403. 1 

The microscopic test fails to show, and it cannot be so 
shown, that the resin had not been extracted from the mara- 
huana under examination. 

17. For the grounds more specifically set forth by defen¬ 
dant’s counsel in respect to his objections to the introduc¬ 
tion of all Government Exhibits, which grounds were here¬ 
tofore called to the Court’s attention by motion and which 
the Court overruled and to the ruling of the Court the de¬ 
fendant, by his counsel, duly noted an exception. 

18. For the grounds more specifically set forth by defen¬ 
dant’s counsel in respect to his objections to the admission 
of certain testimony and evidence as shown by the record! 

19. For failure to sustain defendant’s plea of former 

jeopardy. 1 

Respectfully submitted, 

i 

M. Edward Buckley, Jr. ( 

Attorney for Defendant, 

406 Fifth Street, Northwest, 
Washington, D. C. 


27 


Motions Granted; Verdict; Bond Permitted to 

359 District Court of the United States 

For the District of Columbia 

Monday, June 24, 1946 

The court resumes its session pursuant to adjournmeht: 
Hon. Henry A. Schweinhaut, presiding: 

No. 72270 
United States 
vs. 

Jack Hensley alias Jack Housley 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury return into Court; and thereupon the de¬ 
fendant’s motion for judgment of acquittal on counts 2, 6, 
4, and 8, of the indictment, are by the Court granted; apd 
thereupon the defendant’s motion to strike certain evidenpe, 
is by the Court granted; whereupon the same jury upon 
their oath say that the defendant is guilty on counts 1 ajnd 
5 of the indictment; whereupon the said defendant is per¬ 
mitted to remain on bond pending sentence. 

*• * • * • • • « * i • 

Filed Jul 1 1940 j 

360 Motion for a New Trial and/or in Arrest 

of Judgment 

Comes now Jack Hensley, the defendant above-named, 
by his Attorney of Record, M. EDWARD BUCKLEY, Jr., 
without waiving any question of want of jurisdiction iof 
this Court over his person and the subject matter and fully 
reserving the same, and moves the Court, pursuant to Rules 
33 and 34 of the R. C. P., that the verdict returned agaiikst 
him by the jury be set aside and a new trial granted herein, 
and/or that the same be arrested and no judgment ahd 
sentence be imposed upon him thereon, for the following 
reasons: 
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1. That there was no indictment, in that the pretended 
indictment on which this defendant was tried and convicted 
is a nullity: 

a. A fatal variance exists between the allegations charg¬ 
ing the crime in the purported indictment, as alleged in 
Counts one and five, on which defendant was convicted, and 
the allegations constituting a crime and made unlawful by 
Section 2591 (a), I. R. C. 

Title 26, Sec. 2591 (a) makes it unlawful for any person 
to transfer marihuana, except in pursuance of a written 
order of the person to whom such marihuana is transferred, 
on a form to be issued in blank for that purpose by the Sec- v 
retary. (of the Treasury). 

The crime charged in Counts 1 and 5 of the indictment 
at bar, charged as a crime under Section 2591 (a), as fol¬ 
lows: “did then and there unlawfully, fraudulently, feloni¬ 
ously and knowingly transfer to one (Count 1—Benjamin 
Groff, and Count 5,—Benjamin Groff) a quantity of 
361 Marihuana, to, to wit, (Count one, forty-eight ounces, 

—Count 5, forty-eight ounces, and nine hundred and 
forty cigarettes), which said transfer was not made in pur¬ 
suance of a written order of the said Benjamin Groff, on a 
form issued in blank for that purpose by the Commissioner 
of Internal Revenue of the United States, as required by 
Section 2591 (a) of the Internal Revenue Code; against the 
form of the statute in such case made and provided ...” 

Fleisher et al v. U. S., 302 U. S. 218, reversing 91 F. (2d) 
404; Scott v. U. S., 78 F. (2d) 791; Benton v. U. S., 80 F. 
(2d) 162, approved. 

Holding in substance the doctrine that the phrase 
“against the form of the statute in such case made and pro¬ 
vided” is one of limitation limiting the allegations of the 
indictment to the exact wording of the statute, and that 
counts in a simplified form of indictment not following the 
exact wording of the statute are bad and do not state a 
crime, under the statute. 

In some opinions the phrases “by the Secretary” and 
“as authorized by law” were used with approval by the 


Court. However, the true intendment of Congress is indi¬ 
cated in the Uniform Narcotic Act passed for the District 
of Columbia, and which Uniform Act is now in force in 41 
States, “Official written order” was defined as follows: 

“ (p) ‘Official written order’ means an order written On 
a form provided for that purpose by the United States 
Commissioner of NARCOTICS, under any laws of tliie 
United States making provision therefor, if such ordCr 
forms are authorized and required by federal law, and, if 
no such order form is provided then on an official form pro¬ 
vided for that purpose by the Board of Pharmacy.” 

Under our theory of Separation of Powers under t(ie 
Federal Constitution, the United States Attorney, a Jucli- 
cial Officer, has no legislative power to change the wording 
of a statute even though only an allegation in an indict¬ 
ment or to enlarge the effect of the statute, nor has tljie 
Secretary of the Treasury, an Administrative Executive 
Agency, the power to delegate the duties of the Commis¬ 
sioner of Narcotics, a purely Legislative Agency, placed 
under the Treasury Department for convenience, to a Corh- 
missioner of Internal Revenue an underling Executive 
Administrative Agencv. 

! 

b. The further additional averments in Counts one and 
five of the indictment, to wit: “did then and there unlaw¬ 
fully, fraudulently, feloniously and knowingly transfer .. 
are repugnant to, in addition, and not required by the stat¬ 
ute and show a case not within the statute. 

362 Rule 9 (b), R. C. P. “. . . In all averments of 
fraud, the circumstances constituting the fraud . j . 
shall be stated with particularity ...” 

Government v. Obsitnik, 3 C. Z. 472 (1924); 

Cannon v. U. S., 116 U. S. 55; 

U. S. v. Hess, 124 U. S. 483; 

Evans v. IT. S., 153 TJ. S. 584; 

U. S. v. Patterson, 55 F. Rep. 605; 

U. S. v. Brazeau, 78 Fed. Rep. 464; 

State v. Mahan, 2 Ala. 341; 
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c. That Counts one and five are further insufficient and 
fail to charge a crime, in that the counts fail to allege that 
the “marihuana” was of the specific kind and quality de¬ 
fined by the statute, and that, assuming that the marihuana 
was Cannabis Sativa L., the indictment must allege that 
said marihuana was from the dried, flowering or fruiting 
tops of the plant and that the resin had not been extracted, 

119 A. L. R. 1399. 

d. That the mere pleading of Sec. 2591 (a) of the Inter¬ 
nal Revenue Code, in Counts one and five, without follow¬ 
ing with the substance of the section, in as much as the In¬ 
ternal Revenue Code is an omnibus act, mala prohibita, 
tended to and is a form of deceit and did deceive this defen¬ 
dant to such an extent as to nullify all proceedings under 
said indictment. 

Bogart et al v. County of Westchester, N. Y. App. Div. 
(N. Y. Law Jour. Jan. 5, 1946,) and supported decisions 
therein approved. 

2. For failure of proof, by the prosecution, of a formal 
demand for the order form covering each sale under counts 
one and five, respectively, prior to arrest and indictment, 
as required by and as a prerequisite to prosecution under 
the statute. 

The alleged sales occurred on the 30th day of October, 
1942, and the fourth day of November, 1942; defendant was 
indicted by the July Term, 1943, Grand Jury, and tried 
in June, 1946; the testimony of the Government witness, 
Andrew J. Clark, Deputy Collector, was as follows; in sub¬ 
stance : 

363 On April 17, 1944, I made the following demand 
on the defendant: 

“Section 2591 of the Internal Revenue Code Makes it 
unlawful for any person to transfer marihuana, except in 
pursuance of a written order of the person to whom such 
marihuana is transferred on a form to be issued in blank 
for that purpose by the Secretary. (See section 6 of Mari¬ 
huana Act of 1937). 
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“Pursuant to Section 14 of the Marihuana Tax Act of 
1937 (Part 11), I, Andrew J. Clark, Deputy Collector o^ 
Internal Revenue for the Washington Division of the Disr 
trict of Maryland, do hereby demand of you the order form 
required to be applied for on Form 679 A, as set out in 
Regulations 1, Art. 46. 

It is respectfully submitted that this indefinite demand, 
made almost 10 months after indictment, cannot operate 
retroactively and cure the failure of making a demand prior 
to arrest and indictment, even if it were a sufficient demand 
as to each sale in each count, respectively. 

3. For other reasons, good and sufficient, apparent froip 
the record and the case made. 

M. Edward Buckley, Jr., 

Attorney for Defendant 

PROOF OF SERVICE 

I hereby certify that I have this 29th day of June, 1946, 
mailed a copy of the foregoing motion for new trial and/or 
in arrest of judgment, postage prepaid, to Hon. Edward ML 
Curran, Attorney of the United States in and for the Dis¬ 
trict of Columbia, at his address, U. S. Dist. Court Building, 
Judiciary Square, Washington (1), D. C. 

M. Edward Buckley, Jr. 

Attorney for Defendant. 
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Motion for New Trial Denied; Sentence; Bond Fixed 

364 District Court of the United States 

For the District of Columbia 

Friday, July 12,1946 

The court resumes its session pursuant to adjournment: 
Hon. Henry A. Schweinhaut, presiding: 


No. 72270 
United States 


vs. 

Jack Hensley alias Jack Housley 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance; 
and thereupon the defendant’s motion for a new trial com¬ 
ing on to be heard, is by the Court denied; and thereupon 
it is demanded of the defendant what further he has to say 
why the sentence of the law should not be pronounced 
against him and he says nothing except as he has already 
said; whereupon it is considered by the Court that, for his 
said offense, the said defendant be committed to the custody 
of the Attorney General or his authorized representative 
for imprisonment for a period of One (1) year to Three (3) 
years; and thereupon the Court fixed the amount of bond 
in this case pending appeal at Fifteen Hundred ($1500.00) 
Dollars. 
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365 Judgment and Commitment 

District Court of the United States 
For the District of Columbia 

No. 72270 

Criminal: Indictment in Eight counts for violation 
Vio. Marihuana Tax Act of 1937 

United States 
vs. 

Jack Hensley alias Jack Housley 

On this 12th day of July, A. D., 1946, came the United 
States Attorney, and the defendant Jack Hensley, alias 
Jack Housley appearing in proper person, and by counsel,, 
M. Edward Buckley, Esquire and, 

The defendant having been convicted on a verdict ofj 
guilty of the offense charged in the indictment in the above- 
entitled cause, to wit: Counts One and Five: Vio. Mari¬ 
huana Tax Act of 1937. and the defendant having been now 
asked whether he has anything to say why judgment should 
not be pronounced against him, and no sufficient cause to the 
contrary being shown or appearing to the Court, It is by 
the Court 

Ordered and Adjudged that the defendant, having been; 
found guilty of said offenses, is hereby committed to the 
custody of the Attorney General or his authorized repre¬ 
sentative for imprisonment for the period of One (1) year 
to Three (3) years. 

It is Further Ordered that the Clerk deliver a certified j 
copy of this judgment and commitment to the United States' 
Marshal or other qualified officer and that the same shall 
serve as the commitment herein. 

(Signed) H. A. Schweinhaut, 

United States District Judge . 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

30 Mr. Buckley: In Mr. Hitz’ opening statement he 
has mentioned the fact now that a search warrant 

was gotten at the United States Commissioner’s office, that 
they went to this man’s home; that they searched this 
man’s home, and there they found certain narcotics, so 
many grains, I mean, of marihuana. 

31 Now, it is the same situation we discussed at the 
time this demurrer was filed. For that offense this 

man has served time. 

The Court: What? 

Mr. Buckley: This man has pleaded guilty to that. 

The Court: Yes. 

Mr. Buckley: My understanding is in the opening state¬ 
ment what he expects to prove— 

Mr. Hitz: When did he serve time for that? 

Mr. Buckley: He pleaded guilty to this once, this same 
marihuana. 

The Court: He hasn’t served time? 

Mr. Buckley: He went to jail. Judge Morris brought him 
back, discharged him at the Court’s own instance. 

The Court: I don’t see that it makes any difference that 
he pleaded guilty to it, and that he served time, because— 
Mr. Buckley: My point is this: He is telling about mari¬ 
huana that isn’t even in this indictment. 

The Court: Oh. 

Mr. Buckley: The marihuana was found in his home. 
The Court: He is not on trial now for that? 

Mr. Buckley: No, but he is telling he is going to prove— 
The Court: He is going to prove it and he can with— 
Mr. Buckley: That is an offense for which he is not on 
trial— 

32 The Court: That is all right, but it is, neverthe¬ 
less, independently of it, but a separate offense, ad¬ 
missible in evidence in connection with what charges they 
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have got to show possession of marihuana. It supports 
the other evidence in the case. He is not on trial for it. 

Suppose a man has been arrested and pleaded guilty and 
served time on a charge of possessing illegally a pistol. 
Then, suppose later he is charged with murder, and they ! 
get a search warrant and they find that pistol in his apart¬ 
ment, and they show by evidence that that pistol fired the I 
bullet with which he was killed. 

Would you say they couldn’t offer in evidence that pistol 
because he had already been convicted? 

Mr. Buckley: In this offense which comes up later, 
murder, but they knew about this, all this was in the other 
indictment, these same dates. 

The Court: He is not being tried for that. It is simply 
evidence which throws light upon, and is to be considered j 
in connection with the evidence in the two transactions for 
which he is on trial. 

I have no doubt about it. 

Mr. Hitz: It relates to the means of manufacture of 
cigarettes that are named in the indictment. 

Mr. Buckley: He is not charged with manufacturing j 
cigarettes. 

33 Mr. Hitz: But he is charged with selling them, J 
transferring them. Now, he has got in his home the 
means of making them. 

Mr. Buckley: I have my objection in here. 

Mr. Hitz: It might be well, although the Court docket 
will show it, to indicate now that the sentence which you j 
mentioned previously was vacated and that is the reason 
we have got this case here. 

It is my understanding, in other words, his plea of guilty 
and sentence was vacated. 

Mr. Buckley.: I don’t think that should be brought in. 

Mr. Hitz: Here in this record at the bench. 

Mr. Buckley: My objection is overruled, and I have an 
exception? 

The Court: Yes. 

• • • • • * • * * • 
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Benjamin Groff was called as a witness for and on behalf 
of the Government * * *: 

• **#**•**• 

38 I proceeded then, with the marihuana to the 
Bureau of Narcotics office, where I turned over thei 

marihuana, I believe to Agent Fields, and Morrison and 
Trygstad. 

Q. Will you examine the package I have just handed you 
which has no the top of it a carbon copy of a form, contain¬ 
ing in the left-hand, Your Honor, Exhibit No. 1, and state 
whether or not you can identify the package? A. Yes, I 
can identify the package. 

*#•*•*•**•• 

i 

39 Yes, my initials are on these two packages here. 
They are “B. G.” and there (indicating) “B. G.” 

Q.’ And you identify these two as being— A. (inter¬ 
posing) Those which I bought from him in his basement 
apartment at 2314 First Avenue on October 30. i 

The Court: Mr. Hitz, so the record will be clear, are 
those two packages taken from a larger package, the larger i 
package of which you say had Exhibit No. 1 marked on it? i 
Mr. Hitz: Yes, it is marked in typwriting. Perhaps the 
reporter had better mark it in ink. 

* * * * • * • * • *! 

40 Mr. Hitz: May it be understood this will apply to 
the paper that was wrapped around the two smaller 

packages which, in turn, have been identified. 1 

The Court: Now, do you want to mark the two smaller 
packages, unless you are not ready now to do so, as what 
I should suggest 1-A and 1-B? 

Mr. Hitz: I would like to have these marked as you sug¬ 
gest, 1-A and 1-B for identification. 

(The two packages referred to were marked for identifi¬ 
cation as Government’s Exhibits Nos. 1-A and 1-B.) 




By Mr. Hitz: 

Q. Mr. Groff, did you mention the name of the person to 
whom you turned over the Government exhibits bearing 
number 1 for identification? A. Yes. Agent Fields. Agents 
Fields and Trygstad and Morrison were present in the 
office at that time, as I think over it, and I specifically be¬ 
lieve it was to Agent Fields. 

#**#*#*#*# 

46 Q. Handing you Government’s Exhibit No. 2-A for j 
identification, state whether or not you are able to 

identify that. A. Yes, I can identify that by my initials | 
“B. G.” and this is one of the bags containing bulk mari¬ 
huana which I purchased from the defendant Hensley on 
November 4. 

Q. With regard to Government’s Exhibit No. 2-B for 
identification, can you identify that? A. Yes, these are the 
cigarettes, the boxes containing ready-rolled marihuana 
cigarettes. My initials are on them. 

We have here 3 boxes and instead of containing 1,000 
cigarettes, they only contained 940, after count, as I recall. 

Q. I understand you to say Exhibit 2-B for identification 
contains three cartons? A. Yes, they were wrapped up in 
this bag. 

Q. And Exhibit 2-C, can you identify that? A. Yes, my A j 
initials are on this. 

Q. And how do you identify it? A. By my initials, and 
this is also a package containing marihuana cigarettes. 

Q. And state more fully, obtained by you from 

47 whom, on what? A. That I purchased from the de¬ 
fendant on November 4. 

Q. Now, with respect to 2-A, 2-B and 2-C, what did you 
do with them after you left Hensley and had them in your 
suitcase? A. I weighed to determine the quantity of mari¬ 
huana and then I turned all the marihuana over to Agent 
Fields. 
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51 You don’t recall whether there were nine or ten 
boxes that were obtained from Hensley? A. I don’t 

recall whether there were nine or ten, but I do recall after 
I counted them, there were about nine hundred and forty 
marihuana cigarettes. 

Q. Now, will you please look at the form that you state 
was made out in your presence and tell us whether or not 
that refreshes your recollection as to the number of boxes 
that were obtained from Hensley? A. This says here, 
“Evidence 48 ounces of bulk and 940 cigarettes of mari¬ 
huana.” 

Q. Does that refresh your recollection as to how many 
cartons, or is it no help to you ? A. This carbon sheet—no, 
940 cigarettes. ' It says here ten boxes. 

Q. Is your recollection refreshed on how many you re¬ 
ceived from Hensley, or is it not? A. Well, this refreshes 
my memory here. I mean, after all, it is about four years. 
I think I received ten boxes. 

Q. And as to the number you turned over to the custo¬ 
dian in the Narcotic Bureau, is your recollection 

52 refreshed on that now? A. The entire substance 
that I purchased, I turned over to Agent Fields. 

Q. I see. All right. A. I don’t know what happened then. 
********** 

87 James T. Fields was called as a witness for and 
on behalf of the Government 

*••*•••*•• 

89 After that the evidence was properly identified by 
the agents concerned and on November 7th, I de- ! 

livered all of the evidence to Mr. Spear, the United States 
Chemist, for analysis. 

• *••••••• *' 

90 Handing you Government’s Exhibit No. 1-A for 

v I 

identification—that isn’t it. I will find it here. Can 
you state whether or not you can identify that? A. Yes, I 
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can identify this package by my initials, “J. T. F.” that 
I personally put on there. 

Q. When did you receive—When did you first see that 
particular package 1-A for identification? A. I first saw 
this package the night of November 4 after he had returned 
to the office. 

Q. Will you examine that please—A. No, there is a little 
error in that. This is the package that I received from 
Agent Groff on, I think it was about October 30th, 1942. 

Q. Where did you receive that, Mr. Fields? A. I received 
that from him in our office. 

Q. And Government’s Exhibit 1-B for identification, have 
you ever seen that before, and, if so, when? A. Yes, I saw 
this package on the evening of October 30, 1942. 

Q. Where? A. In the office, from Agent Groff. 

Q. Government’s Exhibit for identification 2-A, can you 
identify it, and if so, how? A. I can identify this by 
91 my initials, “J. T. F.,” and the date that I put on 
there. 

Q. And what is the date that you first saw it? A. That 
was November 4, 1942. 

Q. And Government’s Exhibit 2-B for identification, can 
you identify that, and if so, how? A. Yes, this is another 
one of the packages that I first saw in the office of Novem¬ 
ber 4, 1942. 

Q. Does it contain your initials? A. It does. 

Q. On the back? A. And also the individual pieces. 

Q. And Government’s Exhibit 2-C for identification? Can 
you identify that? A. I can identify this by my initials 
on the back and also on each of these boxes. 

Q. As what? A. As part of the evidence that I received 
on the evening of November 4, 1942. 

Q. With relation to the exhibits for identification 1-A 
and 1-B^ which I showed you first, and which you have tes¬ 
tified you received the evening on the 30th of October, what 
did you do with those two exhibits? A. I delivered those 
two exhibits in a sealed condition to Mr. Spear, the United 
States Chemist. 
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Q. Do you remember when you did that? A. I think it 
was about November 2, 1942. 

92 Q. And what did you do with the exhibits for iden¬ 
tification 2-A, 2-B, and 2-C which you have just 
identified ? A. I delivered'those to the chemist on November 
7, 1942. 

Q. Dr. Spear? A. Dr. Spear. 

Q. Did you seal them before you delivered them to Dr. 
Spear? A. They were in a sealed condition. I did not 
seal them. I was present when Agent Groff sealed them. 
They were turned over to me, and I delivered them to the 
chemist. 

Q. All five were received from Agent Groff, were they? 
A. Yes, they were. 

#•••#••*•* 

96 Q. Were you present when Deputy Marshal East 
executed that warrant at the premises 2314 First 

Street, Northwest? A. Yes, I was. 

Q. At that place did you see certain articles that were 
taken into the custody of Mr. East? A. Yes, there were 
certain articles seized at that time. 

Mr. Hitz: Will you mark this the next exhibit number? 
(The article referred to was marked Government’s Ex¬ 
hibit No. 4 for identification.) 

Mr. Hitz: Mark this one 4-A, please, instead of 4. 

(The article referred to was marked Government’s Ex¬ 
hibit No. 4-A for identification.) 

By Mr. Hitz: 

Q. Mr. Fields, showing you Government’s Exhibit for 
identification No. 4, will you state whether or not you 

97 can identify that package? A. Yes, sir, I can identify 

this package. # 

Q. How do you identify it ? A. I sealed this package my¬ 
self and at each sealing point I put my initials and the date 
on it. 
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Q. Can you tell when you sealed that up, Mr. Fields ? A. 
That was on the 5th of November, 1942. 

Q. That would be the day after you went to the premises? j 
A. That was the day after the night we visited those ! 
premises. 

Q. Will you open that package up and tell us whether 
you can identify the contents? 

Mr. Buckley: Your Honor, may we come to the bench 
please? 

The Court: All right. 

(Thereupon, counsel approached the bench, and the fol- j 
lowing proceedings were had out of the hearing of the 
jury:) 

Mr. Buckley: This Government’s Exhibit 4, as I under¬ 
stand it, will show what was seized at these premises, is 
that correct, Mr. Hitz? 

Mr. Hitz: That is right. 

Mr. Buckley: And these articles of marihuana, whatever 
they may be, the defendant is not on trial? There is nothing ; 
in the indictment pertaining to these and I submit that it 
is not proper that these be shown to the jury or 
98 offered even in evidence. 

The Court: The same ruling as before on that. 

Mr. Buckley: Exception. 

The Court: That will go to all of this. 

Mr. Buckley: I don’t know whether Your Honor will re¬ 
call or not, but this is the only exhibit anyone has broken 
the seals on. The others were already broken when brought 
in here. 

The Court: I know that. 

Mr. Buckley.: Later on, I can bring that to your Honor’s 
attention. 

Mr. Hitz: That isn’t true of all of them. For example, 
the marked money I broke in here. 

Mr. Buckley: The other exhibits, I am speaking of. Mari¬ 
huana I am talking about. 

Mr. Hitz: You are correct. 
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Mr. Buckley: There will be a question as to the con¬ 
tinuity. 

The Court: All right. We will meet that when it comes.; 

• *••#••••* 

Q. Will you proceed, in line with the last question, to 
look at the contents, and tell us whether you can 
99' identify it, and your answer to the question, can you 
not or can you identify those articles, the contents 
of Government’s Exhibit 4 for identification? A. Yes. I 
can identify each of these items. 

Q. As having been obtained where ? A. These articles 
were obtained at the residence of Hensley at 2314 First 
Street, Northwest. 

Q. What part of the house? A. In the basement of the 
house. 

Q. And were they taken into the custody of the United 
States Marshal or of the narcotic agents? A. These items? 

Q. Yes. A. They were held in our custody during that 
time. 

Q. And then what did you do with them ? A. The follow¬ 
ing day I sealed them in this package and they have been i 
locked in the safe in the office up until this time. 

i 

« * • • * • • * • * 1 

i 

106 By Mr. Buckley: 

*••#*#*### 

Q. I show you—That is marked Government’s Exhibit 2. 

I think it is 2. Look at that, and can you identify 

107 that paper? A. Yes, this is one of the copies, of 
several copies of this form that was transmitted 

along with these exhibits. 

Q. And how many cartons does this call for here? A. 

That says ten boxes containing 940 cigarettes. 

Q. Now, will you look in there and see how many boxes 

vou have? 

•> 




i 
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Mr. Hitz: We can see there are nine here. 

The Witness: There are nine boxes here. | 

By Mr. Buckley: 

Q. Do you know what became of the other box? A. I di 
not. 

Q. Now, do you know- who made this out? A. This form 
is usually made out by the person signing it here, and the 
signature is B. Groff, so I would say Agent Groff made it 
out. 

Q. And to whom is a copy of this given? A. Copies of 
this form go to several places. Six copies go along with 
the evidence. 

Q. When you delivered it to the chemist you got a rel- 
ceipt for it, did you not? A. I did. 

Q. Where is that receipt, if you know? A. As far as t 
know, that receipt is now part of the confidential office 
files. 

108 Q. Do you know where they are? A. I do not. 

Q. When you received Government’s Exhibit 1-4 
and 1-B to the chemist, you also received a receipt for those!, 
did you not? A. You mean these exhibits here? 

Q. Yes. A. I did. 

Q. Do you recall whether it was all on one receipt or di<jl 
you get separate receipts for separate packages? A. The^ 
were delivered on separate days, and received separate re!- 
ceipts for them. 

Q. Now, Government’s Exhibits 2-A and 2-B you delivp 
ored on November 7, did you not? A. Yes, that is correct]. 

Q. What other days did you deliver 1-A and 1-B to th^ 
chemist? A. On, as far as I can recall, on November 2. 

• •*•*****• 

117 Andrew J. Clarke was called as a witness for and 
on behalf of the Government. 
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By Mr. Hitz: 

Q. Your full name, Mr. Clarke? A. Andrew J. Clarke. 
Q. What is your occupation? A. I am Deputy Collector 
of Internal Revenue. 

Q. What is your location? Is it some district in Mary¬ 
land, or the District of Columbia? A. District of Colum¬ 
bia. It is part of the Maryland District of Internal Rev¬ 
enue. 

Q. Yes, sir. Do you recognize the man on trial here, Jack 
Hensley? A. Yes, sir. 

Q. When did you first see him, Mr. Clarke ? A. April 17, 
1944. 

Q. At that time did you question him with respect to the 
transfer of certain quantities of marihuana? A. I made a 
demand for an order form, which is a document issued by 
the Collector of Internal Revenue that authorizes its pos¬ 
sessor to legally handle narcotics. 

Q. That is, to transfer it to another person? A. That is 
right, yes. 

IIS Q. And when you made demand for that form, did 
he have such a form to produce? A. He said he 
did not. 

Q. Did he state whether or not he ever had one? A. I 
don’t recall that he did. 

The Court: Did you refer in your question to him, par¬ 
ticularly to marihuana by description, or date? 

The Witness: I did not, no, sir. 

*•**#*#*•* 

119 Q. Is Jack Hensley, also known as Jack Houslev, 
listed as one wrho has ever paid a tax as a transferee 
of marihuana? A. As far as our office is concerned, he is 
not. 

**•••••••• 

By Mr. Buckley: 


Q. Well, each transfer, there is a separate order forpi 
for, is there not? A. Well, I believe the way it is—the oiv 
der form is issued to cover maybe 15 or 20 of them 
in a package, would cover a number of transactions. 
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122 


123 


Q. What date is on your copy? A. I have it—yek, 
my copy is April 17, sir. 

The Court: If it is important or material, let ijs 
have the copy. We can read it in the evidence, an^l 
see what he asked him for. 


The Witness: “Section 2591 of the Internal Rev¬ 
enue Code makes it unulawful for any person tjo 
transfer marihuana except in pursuance of a written ord^r 
of the person to whom such marihuana is transferred on |a 
form to be issued in blank for that purpose by the Secre¬ 
tary. (See Section 6 of the Marihuana Act.) 

“Pursuant to Section 14 of the Marihuana Tax Act of 
1937, 1 Andrew* J. Clark, Deputy Collector of Internal Rev¬ 
enue for the Washington Division of the District of Marv- 
land, do hereby demand of you the order form required to 
be applied for on Form 679-A as set out in Regulation 
Art. 46. 

i 

“According to Section 6(d) of said Act this order fonji 
shall be retained by you for two years, so as to be acces¬ 
sible to inspection by any officer, agent or employee of thb 
Treasury Department. 

“Under Section 2593 of the Internal Revenue Code, vour 
failure to produce this order form shall be presumptive evi¬ 
dence of guilt under this section and liability for the tak 
under Section 2590-A.” 

It is signed by me. 

125 The Court: Do you know whether any demand 
prior to the one you made, had been made? You ca^i 
just answer that for the time being, either “yes” or “no.? 
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You either know or you don’t know if it had been, or it had 
not been, one or the other. Do you know? 

126 The Witness: I don’t know, no, sir, not positively. 

By Mr. Hitz: 

Q. Do your records show it, do you know, Mr. Clarke? 
Whether your records show it? A. I haven’t seen the office 
records. I will say that. 

*#•*••••*'• 

Albert A. Spear was recalled as a witness for and on be¬ 
half of the Government. 

• #***•••*'* 

130 Q. When did you receive them? A. November 7, 
1942, from Agent Fields. 

131 Q. And from whom did you receive them? A. 
Agent Fields. 

Q. Did you make an examination of the packages con¬ 
tained in that large, sealed wrapper when you received it? 
A. Yes, sir. 

Q. When did you make the examination? A. Oh, it was 
that same day, or within a day or so. 

Q. Did you make the examination of the contents of that 
wrapper in the same condition in which you received those 
contents from Agent Fields? A. They were sealed. I broke 
the seal. 

Q. When you examined them, as you say, shortly after, 

were thev in the same condition that vou received them 
*> * 

from Agent Fields? A. You mean after analysis? 

Q. When you made your analysis, did you analyze the 
very product he gave you, Doctor? A: Yes, I broke the 
seal of the package. 

Q. Did you also receive a paper from Agent Fields which 
bears identification number for this trial Government No. 
1-C? A. I had it there a minute ago. 

Yes, that is the laboratory number 25674. 

Q. Do you have certain typewritten copies of papers that 



you prepared bearing that same Internal Revenue 
132 serial number, Doctor? A. Yes, sir. That was re¬ 
ceived November 3 from Agent Fields. 

Q. Testifying from those papers, are you able to stajte 
whether or not you made an examination of the contends 
of the wrapping paper that is identified as Government 
number—what is that number? 

The Court: 1-C. 

By Mr. Hitz: 

Q. 1-C. A. 25674. 

Q. Did you make an examination of the contents of that? 
A. Yes. 

Q. And when you made your examination, it was in the 
same condition in which you received it from Agent Fields ? 
A. Yes, sir. 

Q. What is the result of the examination you made pf 
the contents of 1-C for Identification? A. That is 2567^, 
that was one package— 

The Court: Speak up. 

The Witness: One package of bulk marihuana, arounjd 
48 ounces. 






133 By Mr. Hitz: 

Q. What was the result of your examination on the con¬ 
tents of 2-D for this trial and 25719 Internal Revenue Se¬ 
rial File Number? A. That contained one package of mari¬ 
huana, 48 ounces and 940 marihuana cigarettes. 

Q. Did your analysis determine the marihuana narcotic 
character of the specimens that you have already related, 
whether they were marihuana narcotics in one form or an¬ 
other? A. Yes, it was marihuana. 

##****••* |* 

Q. When did you receive that 2-D from Mr. Fields, have 
you told us that? A. November 7, 1942. 
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134 The Witness: That contained one bag of mari¬ 
huana, 48 ounces. 

135 The Court: In that original wrapper how many 
packages were there? 

The Witness: There was one in the one package, one 
bag, 48 ounces, and in the other there was 48 ounces and 
nine hundred and some cigarettes. 

##*•••***• 

136 Q. Dr. Spear, you made your analysis of the con¬ 
tents of 2-D on what date, if you know? A. I couldn’t say 
as to the date. 

Q. Some date— A. (interposing) Approximately that 
date. 

Q. —close to the time you received it ? A. Yes. 

Q. And what did you do then with the contents of 2-D? 
What did you do with the contents ? A. Oh, I kept them in 
my custody, safe in the laboratory. 

Q. And from November of 1942, how long did you keep 
them there in the laboratory? A. July, 1943. 

The Court: July when? 

The Witness: 1943. 

By Mr. Buckley: 

Q. And in July of 1943, what did you then do with 

137 the contents and the packages identified here as 2-D 
and 1-C? A. They were sent by registered mail to 

the Narcotic Bureau in Baltimore. 

Q. Sent to Maryland—Baltimore, Maryland? A. Yes, 
sir. 

Q. And that was in July of 1943? A. That is right. 

Q. Now, when did you again see these packages or, if 
you ever saw them again? A. I think it would be just about 
a year ago. 

Q. About a year from now? A. I think this case was set 
for trial over in the other court, last June, I think it was. 
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Q. Last June? A. I think it was June or July. 

Q. Do you know—Oh, after you made your examination 
of the contents they remained in your possession, now, un!- 
til July of 1943, is that right? A. That is right. 

Q. And then you sent them to Baltimore? Now, do yoty 
know where they were or who had them or in whose posses¬ 
sion they w’ere between July of 1943 and the time they cami 
back to you in 1945? A. No, sir. 

Q. And you state that you got them about las|t 

138 June or July of 1945? A. I am pretty sure'it waj> 
July, about a year ago, last summer, the case wa£ 

set for trial. • | 

Q. The seals that w-ere on there when you received theity 
from Fields, you broke those seals? A. I did. 

Q. And the way they came in court this morning witty 
strings around the outside packages, is that the way tha^ 
you brought them here this morning? A. Yes. 

Q. Is that the way you received them back in June ofj 
1943? A. No, I received them back in—the paper that lj 
received them back in, was in that box I had them in, a larg<^ 
piece of paper, all wrapped in one bundle. 

Q. Not in the paper that is here now? 

The Court: You mean the two papers you have already] 
referred to? 

The Witness: Yes, they'were around them, but then there] 
was another large piece of paper around them when they} 
were opened up in the District Attorney’s Office; that large) 
paper was taken off. It is in the box there. I left it. 

By Mr. Buckley: j 

Q. The fact is you don’t know who had them or where! 
they were approximately two years? A. That is] 

139 right. 

* • * • * • • • • • I 

. 

Thomas R. East was called as a witness for and on be- j 
half of the Government. 

• * • • • • • • • •! 

i 
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143 By Mr. Hitz: . i 

Q. State, Mr. East, what you took into your possession 
at that time from 2314 First Street, Northwest. A. I took 
one box of cigarette papers and one pound coffee can with i 
the marihuana in the can. I don’t know how much was in 
the can. 

Q. And as a matter of fact, you are not sure it 

144 was marihuana without chemical analysis? A. No, 

I don’t. 

Q. All right. A. There was some kind of stuff was in 
the can. I don’t know what it was. 

Q. What else did you pick up there? A. And some postal 
scales. 

«•••«•*« 

i 

i 

145 Q. And after you took possession of these articles, 
what did you do with them, Mr. East? A. Turned 

them over to the Narcotic agents. 

• *■ # • • • * * * • 

155 Vernon 0. Trygstad was recalled as a witness for 
and on behalf of the Government. 

**'•••*••'•# 

By Mr. Hitz: 

Q. Mr. Trygstad, do your records show, or do you per- 1 
sonally know what happened to the tenth box of marihuana ■ 
cigarettes purchased from Jack Hensley on the 4th of No¬ 
vember, 1942, by Agent Groff? A. Yes, I do. 

Q. What? A. Sometime after this evidence had been 
submitted to the chemist, we were requested by the National 
Research Institute, I believe, for some samples for some 
work they were doing, and I went to the chemist and got 
a box of cigarettes containing 98, and about a pound 

156 of the marihuana and used it for that purpose. . 
***••••#•'•# 
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By Mr. Buckley: 

* *• • • * * # « * • « 

Now, who did you say asked you for it? A. Well, I got 
my instructions to draw that out from the Commissioner, 
Commissioner of Narcotics. 

• ••••••••• 

157 Q. And where did you get that from? A. I got 
that from the chemist at the Internal Revenuel 

Building. 

Q. Now, the pound you got, how many packages was| 
that? A. One. 

Q. One package. And these cigarettes were in one car¬ 
ton? A. Yes, sir. 

Q. Did you take that yourself, or was it given to you by i 
someone in the chemist’s laboratory? A. It was given to 
me by a chemist at the laboratory. 

Q. Which chemist gave it to you? A. I believe it wasj 
Spear. I went to Spear at the time and he said that au-i 
thority for that would have to be gotten from Mr. Ryari, j 
the head chemist. 

Q. Mr. who? A. Ryan. 

Q. Ryan? How do you spell that? A. R-y-a-n. 

Q. Oh, Ryan. A. I don’t recall exactly who handed it to 
me, but I made out a receipt to Mr. Ryan. 

Q. Did you give Ryan an order for it? A. I gave I 

158 him a receipt for it. I gave him no order for it. 

• • • # * * • • • • [ 

171 Albert A. Spear was called as a witness for and on 
behalf of the Government. 

« # * # # • # « * *| 

173 Q. When did you say you got it from Agent Fields? 
A. November 7, 1942. 

Q. What did your analysis show was the contents? A. 
It was marihuana, 125 grains. 


i 
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Q. In bulk, or in some other form? A. Bulk. 

Q. How many—Of what weight was the sample given 
you? A. 125 grains. 

Q. 125 grains? A. Yes. 

Q. A grain is less than an ounce, is it, Doctor? A. Yes. 
The Court: What was your last question, Mr. Hitz? 

Mr. Hitz: A grain is less than an ounce. He said “yes.” 
The Court: How many grains to an ounce? 

The Witness: 437^ 

Cross Examination ' 

By Mr. Buckley: 

Q. You received that November 7 from Fields? A. Yes. 
Q. And what examination did you make of that Doctor? 
Did you make a microscopic examination? A. Yes, sir. 

Q. And is the resin still present in that? A. What? 

174 Q. The resins, r-e-s-i-n-s? A. Yes, they are always 
present in the leaves. 

• • * • • • • • • • 

175 Q. Dr. Spear, directing your attention to December 
of 1943, did there come a time when these samples 1 

176 which were turned over to you by Fields, I think in i 
November all of them were, the 2nd and 7th, did there 

come a time in December, 1943, when Agent Trygstad came 
to your office to withdraw some samples? A. I don’t recall 
the date, but I remember him coming up and requesting 
some samples of marihuana to send away somewhere, yes. 

Q. And did he talk with you? A. Yes. I told him that I 
wouldn’t let him have it without permission from the Chief ' 
Chemist, and I think he gave a receipt for it. 

Q. Was the Chief Chemist named Ryan? A. That is right. 
Q. Now, do you recall how much was withdrawn on that 1 
occasion? A. I think there was a box of cigarettes and some 
bulk marihuana. I don’t recall the quantity. 

Q. Did you give it to him? A. Yes, it was turned over to i 
him. i 





Q. You had it in your custody at that time? A. That is 
right. 

Q. And it was wrapped or sealed up, was it not? A. Yes, 
it was in a safe. 

Q. And you broke the seals at that time to get— A. Ncl, 
I had already broken the seals when I made the anai- 
177 ysis. 

Q. You unwrapped— A. I unwrapped, yes. 

Q. You opened the package to get something out to give 
to him? A. Yes. 

Q. Did you put it back in the safe? A. Yes. 

Q. Or wherever you keep it? Who would have the receipi 
as to what was withdrawn? A. I think Mr. Trygstad has a 
copy of it with him. 

Q. Trygstad has a copy? A. I think so, yes, sir. 

Q. And who in your office would have a receipt, if anyone 

A. It would be on file up there. Nobody in particulaij 
would have it. 


229 Mr. Hitz: Not offering all that has been identified! 
here. 

I want to offer 1, 1-A, 1-B, 1-C, 2, 2-A, 2-B, 2-C, and 2-D. 
The marked money No. 3, has already been received. 
Then, certain items of No. 4 for Identification whicli were 
taken at the raid. I am not offering all of that because I 

• I 

don’t think some of it is relevant to this case. 

Of Government’s Exhibit 4 for Identification, the Govern-! 
ment offers in evidence a cardboard box containing) 

230 a number of cigarette papers and a Maxwell House | 
coffee can containing a number of rolled papers which | 

I believe have been identified as cigarette papers. 

Mr. Buckley: They haven’t been identified. 

Mr. Hitz: Fields identified them. 

The Government, to make it clear, does not offer the other 
Maxwell House coffee can that has been identified, does not 
offer the postage scales. 

• The Court: Does not offer them? 
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Mr. Hitz: Does not, and does not offer the Whitman 
Sampler cardboard box. 

Then the Government offers Exhibit No. 6 for identifica¬ 
tion which is the envelope and a paper bag and the contents 
of the paper bag which is 125 grains of marihuana seized at 
the time of the raid on the defendant’s premises. 

• ••*••••#• 

Are you offering 125 grains of marihuana? 

Mr. Hitz : Seized after the arrest. 

The Court: All right. I will hear you, Mr. Buckley. 

Mr. Hitz: I would like to call the Court’s attention to 
the fact that there is no count in the indictment referring 
particularly to that. 

The Court: I understand. 

240 I submit that these exhibits should not be admitted 
into evidence. 

The Court: I recall the testimony very well about it. I 
think the discrepancies, if any, are inconsequential. I think 
there is substantial and adequate proof of continuity, and 
identity. 

I don’t recall now whether there was any testimony on 
the examination of the cigarettes. If there is any doubt on 
that, I will permit you to introduce it. 

Mr. Hitz: Mr. Buckley is not correct on that. Page 8 
of the record—this is by me: 

“What was the result of your examination on the con¬ 
tents of 2-D for this trial and 25719, Internal Revenue serial 
file number? 

“Answer: That contained one package of marihuana, 48 
ounces, and 940 marihuana cigarettes.” 

The Court: The objection then is overruled and the ex¬ 
hibits will be received. 

**••••••*• 

241 Albert A. Spear was recalled to the stand 

• #•••••••* 
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By Mr. Buckley: 

Q. Dr. Spear, I show you Government’s Exhibits 2-B and 
2-C, containing cartons, which cartons contain cigarettes. 1 
Did you make an analysis of those cigarettes? A. Yes, sir. 
. Q. Which ones, if any ? A. If I remember correctly, I took! 
some out of each box. 

Q. Can you tell us which ones? A. No, I can’t tell youj 


now. 

Q. So you don’t know which cigarettes you made an anal-! 
ysis of and which ones you did not, so you can’t state! 
242 the ones that you didn’t, is that correct, Doctor? A. 
I would have to look through each box. 

The Court: How could you tell then ? 

The Witness: Whether the cigarettes were broken. 

By Mr. Buckley: 


Q. Are there any in that box that you examined? A. No. 
There are a couple of them missing out of there, but the 
parts of them aren’t there. 

There is one box that has some pieces in it I broke. 

Q. Pardon me? A. I say this one box has. 

Q. One box has one cigarette that you have broken? A. 
No, it is not— 

Q. Speak up so the reporter can hear you. A. There are 
some other parts down here. 

Q. That is in this one box, is that right? A. That is right. 
Q. Set that box over here. 

The Court: Have you now examined all of the boxes. 
Doctor? 

The Witness: No, sir. I think there is one more. Here 
is another one that parts have been taken out. 

Mr. Hitz: I can’t hear you, Doctor. 

The Witness: Here is another one that parts have been 
taken out. 

243 Mr. Buckley: That is two cigarettes—two boxes ? 
The Witness: That is right. 


I 
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By Mr. Buckley: 

Q. Are they the only ones you can find? A. They are the 
only ones the parts of the cigarettes have been broken. 

The Court: Is that all you want to ask? 

By Mr. Buckley: 

i 

Q. Doctor, between the time in July of 1943, that you sent 
these cigarettes away to Baltimore until the time that you 
received them back in 1945, do you know in whose posses¬ 
sion they were? A. No, sir. 

By Mr. Hitz: 

Q. Were they sealed when you sent them to Baltimore? I 
A. Yes, sealed in a large container, with a piece of paper. \ 

Q. Were they sealed when you got them back? A. No, sir. i 

Q. The seals had been broken had they, in Baltimore? A. i 
I don’t know where they had been broken. When I 
244 received them back, they were wrapped in that large 
manila paper, I believe, up in Mr. Margolius’ room, 
and we opened them, and I checked the numbers on them. 
They had a red tape around them, and ceiling wax, and this 
other envelope that I broke open this morning was intact. 

Q. Was that the same job of sealing or a different one 
than what you had done on them prior to sending them to I 
Baltimore ? A. Well, the sealing wax and all was the orig¬ 
inal one that I put on in that one I broke this morning. 

Q. Repeat that. A. The one envelope that I broke open 
this morning was the way it was sent over to Baltimore. 

Q. That is the one relating—that is Government’s Ex¬ 
hibit 6,125 grains, is that correct? A. That is right. 

Q. I am speaking of the two large packages that bear 
Government’s exhibit numbers 1-C and 2-D. A. Yes, they 
were tied, with red tape around them, and had red sealing 
wax, but the wax had been broken. , 

Q. The wax had been broken? A. I don’t know whether , 
it had been opened again. 



Q. Yon mean from the time you sent it away until yoiji 
received it back? A. That is right. I haven’t opened theip 
up from last year—from whenever it was I received 
245 them. 

Mr. Hitz: That is all. 

The Court: That is all. 

Mr. Buckley: Do you know who broke your seals ove^ 
there? 

The Witness: No, sir. 

Mr. Buckley: That is all, Doctor. 
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Mr. Buckley: I forget when we were talking abou| 
it, I have another objection I failed to state. 

At this time I want to state for the purpose of the 
247 record that anything, any exhibit which was found 
in these premises the night of the raid, I think Noj 
vember 4, the 125 grains in particular, that that shall not 
be offered, should not be admitted, because of the fact that! 
the defendant is not on trial for that. 

The Court: It is the same as made before, and the same! 
ruling. 

Mr. Buckley: Yes, and I could not prior to the trial filq 
a motion to suppress it because these articles were not even 
mentioned in the indictment and I had no reason to believe 
that they would ever be used at this trial, since the defen¬ 
dant was not charged with them. 

The Court: Same ruling. 

Mr. Buckley: Exception, sir. 


248 Bertha D. Baldwin was called as a witness for and 
on behalf of the Government 


By Mr. Hitz: 

Q. Will you give your full name? A. Bertha D. Baldwin.! 
Q. Where do you live? A. In Baltimore. 
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Q. What is your occupation? A. I am Administrative 
Assistant of the 5th District of the Bureau of Narcotics. 

Q. Did you receive a package in the year 1943 from the 
laboratory in Washington, D. C., which package contained 
96 ounces, approximately, of marihuana in bulk, and about 
240 marihuana cigarettes? A. Yes, sir. , 

Q. Did you retain custody of that? 

The Court: You said 240. 

Mr. Buckley: She said she received that package 

249 with 240. 

i 

Mr. Hitz: Nine hundred and forty. 

Mr. Buckley: Which package she said she received, 
a package with 240 cigarettes. 

The Witness: I received a package from the chemical 
laboratory of the Bureau of Internal Revenue. 

By Mr. Hitz: 

Q. W 7 hat city? A. Washington, D. C. 

Which package bore certain laboratory numbers identical 
with the marihuana evidence in this case. 

Q. Now, did you understand me to say 240 or 940 cigar¬ 
ettes? A. I understood you to say 940. 

Q. I see. 

And did you retain custody of that package after you 
received it? A. I did. 

Q. For how long? A. Until February 14,1945. 

Q. And what did you do with it then? A. I delivered it 
to Agent Fields. 

Q. At Baltimore? A. At Baltimore, in our off ice at Balti- 
more. 

Q. During the time you had custody of it, was any- 

250 thing added or anything removed with respect to that 
package? A. No, it was sealed. 

Q. W 7 as it tampered with in any way? A. No, sir. 

The Court: Then I take it you know the contents of it 1 
only from the wrapper or list of it on the outside of the i 
package ? 


The Witness: Only from the analysis report from the 
chemist. 

• * • • • * * • * |* 

285 Now, the indictment, count 1 and count 5 of the 
indictment specifically read as follows: 

That on a certain date in the District of Columbia thait 
Hensley did transfer to one Benjamin Groff a quantity o^ 
marihuana, a certain quantity, and said transfer was no[t 
made in pursuance to a written order of Benjamin Groff 
on a form issued in blank for that purpose by the Commis¬ 
sioner of Internal Revenue of the United States as require^ 
by Section 2591(a) of the Internal Revenue Code. 

The Court: Didn’t I pass on that? 

Mr. Buckley: This has never been passed on. This ha^ 
never been passed on even in the Cromer case. 

The Court: Are you going to say the act requires by th<p 
Secretary and the count charges it is required by th^ 

286 Commissioner? Is that your position? 

Mr. Buckley: My position is there is a variance 
here between the indictment and the statute, not between 
the indictment and the proof. 

In the Cromer case, it was the indictment and the proof}- 
The Court: The reason I am asking you is that the stat-j 
ute says by the Secretary, and the indictment charges foij 
that purpose by the Commissioner of Internal Revenue. 1^ 
that the variance? 

Mr. Buckley: Yes, sir. 

The variance I am complaining of is a variance between) 
the statute and the indictment, not between the indictmet 
and the proof offered by the Government. 

*#*****#• #j 

310 If Your Honor will follow me, in this case theyj 
have alleged sales, or transfers, rather which werel 
made in 1942. This indictment we are on trial in was re¬ 
turned by a grand jury in July of 1943. The notice and de-! 
mand in this case, from the evidence, was made in April,; 
1944. ! 
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This man is indicted for violating this act, and the law 
requires and says there is not a violation of law until after 
—in 2593—after reasonable notice and demand has been 
made. 

He is indicted for an offense before the law had even 
been complied with. And the so-called notice and demand 
only made once. 

You heard the testimony that the Deputy Collector of 
Taxes put in. ‘‘I asked him if he had the order form by 
which he transferred marihuana.” There must be an order 
form for each transfer. 

We don’t know which transfer he asked this man for, 
what form. There are two transfers here in the indictment. 
He didn’t ask him for two order forms, and the demand, 
mind you, Your Honor, wasn’t made until April 17, 1944. 
This man was indicted on this indictment in the July term 
of 1943, before any demand is made. 

If you will read 2593 here, there is not a violation 
311 of law until after. 

Criminal No. 69299, the only case I know of, Sidney 
Foster, under the Marihuana Tax Act, before another jus¬ 
tice in this court, that situation arose, and the record shows 
a directed verdict, because the demand was not proper. 
Read it. Here it is underscored, after demand. That is 
when the law is violated. 

In the Harrison Narcotic Act there is no qualification like 
that. The mere fact if heroin does not have the appropriate 
tax paid stamps affixed thereto, it is unlawful by merely 
having it, but here before 2593 is violated, there must be a 
demand made upon this defendant to produce something, 
and it says a reasonable notice and demand. 

Now, are they going to indict a man in 1943 and make the 
demand the law requires them to make in 1944? 

The Court: The motion for judgment of acquittal on the 
first count is denied. 

The motion as to the second count is granted. 

The third count is out by virtue of my ruling on the 
demurrer. 
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The motion as to the fourth count of the indictment is 
denied. 

The motion as to the 5th count of the indictment is denie<jl. 
The motion as to the 6th count of the indictment is 
312 granted. 

The 7th count is out of the case by virtue of my 
ruling on the demurrer. 

The motion as to the 8th count is denied. 


Mr. Buckley: Exception, sir. 


314 Mr. Buckley: There is certain evidence that Youjr 
Honor has admitted over my objection, and Mif. 

Hitz, had he made a motion to strike? Isn’t that what yoji 
asked me? 

Mr. Hitz: Yes. 

Mr. Buckley: Strike that evidence out. 

The Court: You mean the evidence as a result of thi 
search warrant? 

Mr. Buckley: And I told Mr. Hitz I don’t know, but if 
may be for the best interests of my client if I did move t<j> 
strike it. But I don’t know what Your Honor would d^> 
with that motion. 

The Court: Well, in my view, if it was error to admit it^ 
which I do not think it was, the error would not be curecjl 
by striking it. 

Mr. Buckley: I think this. I don’t think it should have 
been admitted unless this man had established a defense 
of entrapment, and then in rebuttal you could have put i| 
in to show he had it in his house. 

The Court: I have ruled on that, and I think it was rightj 
and I don’t think it is going to be cured by anjj 

315 motion to strike, but I will overrule the motion tq 
strike. 




# 
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318 Mr. Buckley: The Government having closed, I 
renew my motion, motion of acquittal for the defend¬ 
ant, and the defendant closes. 

• •••*••••• 

327 You will be concerned in your deliberations only 
with the first and fifth counts of the indictment, one 

and five, and I have put pencil marks through the others 
which are no longer in the case for technical reasons. 

And therefore I should say that as a result of the Court’s 
ruling, the evidence concerning the materials found in the 
execution of a search warrant at the residence of this de¬ 
fendant, that evidence is no longer in the case. 

I have stricken it, and I instruct you to disregard alto¬ 
gether, completely, the evidence concerning whatever was 
done or said or taken from the apartment on the occasion 
when the deputy marshals, the narcotic officers, made the 
execution on the search warrant. 

Therefore, you have in the case, as I just said, the first 
and fifth counts, which are identical, save only for the dif¬ 
ference in date. 

328 In considering those two counts, you will not con¬ 
sider in any respect the material seized at the time 

the search warrant was issued. 

#**••••*•• 
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counterstatement or the case 

Appellant’s statement of the case appears to be sufficient). 
Additional facts deemed relevant to appellee’s argument ar^ 
set forth in connection with the argument. 

STATUTES AND RULES INVOLVED 

Marihuana Tax Act of August 2, 1937, Title 26, U. S. C. Ai 
Sections 2591 and 2593. 

2591. Order forms. 

(a) General requirement. It shall be unlawful foi 
any person, whether or not required to pay a special tax 
and register under sections 3230 and 3231, to transfer 
marihuana, except in pursuance of a written order of the 
person to whom such marihuana is transferred on a form 
to be issued in blank for that purpose by the Secretary, 



(l) 
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2593. Unlawful possession. 

(a) Persons in general. It shall be unlawful for any 
person who is a transferee required to pay the transfer 
tax imposed by section 2590 (a) to acquire or otherwise 
obtain any marihuana without having paid such tax; 
and proof that any person shall have had in his posses¬ 
sion any marihuana and shall have failed, after reason¬ 
able notice and demand by the collector, to produce the 
order form required by section 2591 to be retained by 
him, shall be presumptive evidence of guilt under this 
section and of liability for the tax imposed by the section 
2590 (a). [Italics supplied.] 

Rules of Oiminal Procedure for The District Courts of The 
United States. 

Rule 12. Pleadings and Motions before trial; Defenses 
and Objections. 

* * # • • 

(b) THE MOTION RAISING DEFENSES AND 
OBJECTIONS. 

***** 

(2) Defenses and Objections which must be raised: 
Defenses and objections based on defects in the institu¬ 
tion of the proecution or in the indictment or informa¬ 
tion other than that it fails to show jurisdiction in the 
court or to charge an offense may be raised only by 
motion before trial. The motion shall include all such 
defenses and objections then available to the defendant. 
Failure to present any such defense or objection as herein 
provided constitutes a waiver thereof, but the court for 
cause shown may grant relief from the waiver. Lack of 
jurisdiction or the failure of the indictment or informa¬ 
tion to charge an offense shall be noticed by the court at 
any time during the pendency of the proceeding. 

SUMMARY OF ARGUMENT 

I. Article 5 of the Constitution of the United States has not 
been violated by twice placing the appellant in jeopardy, as the 
charge in Indictment No. 71133 to which the appellant had 
formerly pleaded guilty was in no way repeated in Indictment 
No. 72270. 
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II. The court did not err in allowing testimony of the seizure 
of marihuana at the appellant’s home even though there wa4 
no count in the second Indictment covering this violation. The 
testimony admitted was relevant though later excluded at the 
request of the appellee. 

III. The offenses charged in Counts one and five of the In¬ 
dictment, on which appellant was convicted, were complete 
upon transfer of the marihuana and violations under section 
2591 (a) of the Interstate Revenue Code were made out. 

IV. The exhibits admitted in evidence were properly identi¬ 
fied. If there was any lack of continuity in the possession of th^ 
evidence offered against the appellant it was not fatal and th^ 
identification was abundantly adequate. 

V. The counts in the indictment were not so numerous as to 
indicate a violation of the appellant’s rights under the Sixth 
Amendment of the Constitution of the United States. 

ARGUMENT 


Article 5 of the Constitution of the United States has not been 
violated by twice placing the appellant in jeopardy 

In criminal case No. 71133, the indictment returned on De¬ 
cember 21,1942, consisted of three counts, the first and second 
of which, because they were nolle prossed, need not be con¬ 
sidered. The third count to which the appellant entered a 
plea of guilty charged the appellant with the unlawful posses¬ 
sion of 125 grains of marihuana on the 4th of November 1942. 
(App. 3.) In criminal case No. 72270 the indictment which 
was returned on July 19,1943, contained eight counts, none of 
which charged “possession” nor did any of them charge an; 
offense involving the 125 grains of marihuana alleged in the 1 
third count of the first indictment. (App. 9.) 

The marihuana which was the subject of the second indict¬ 
ment was that which had been transferred by the appellant to 
Agent Groff and not that taken from the appellant’s home 
which was the subject of the third count of the first indictment. 
The evidence was not the same, the offense was not the same, 
and in no sense is the allegation of double jeopardy applicable. 
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II 

The Court did not err in allowing testimony of the seizure of 
marihuana at the appellant’s home 

The evidence in question related to the means of manufac¬ 
turing the cigarettes which the appellant was charged with 
transferring. Surely this evidence was relevant and tended to 
support the other evidence in the case. The fact that the 
appellant had the means of making these cigarettes in his home 
throws light upon and should be considered in connection with 
the evidence of the two transactions for which he was on trial. 
Burge v. United States, 26 App. D. C. 524; People v. Molineux, 
168 N. Y. 293. 

If error was committed in the admission of this testimony, 
which we do not think was the situation, it was cured by the 
trial Judge’s instruction to the jury that this evidence be dis¬ 
regarded (Tr. 327). 

III 

The offenses charged in counts one and five of the indictment 
on which the appellant was convicted were complete upon 
transfer of the marihuana 

Appellant, apparently relying on Section 2593 (a), argues 
that a formal demand on appellant for an order form was not 
made until after the indictment was returned. It is clear, how¬ 
ever, that the requirement has no application in this case. 

Counts one and five upon which the appellant was convicted 
were charged as violations of Section 2591 (a) of the Internal 
Revenue Code. Reference to this section will show that the 
mere transfer of marihuana, “except in pursuant of a written 
order of the person to whom such marihuana is transferred, on 
a form to be issued in blank for that purpose by the Secretary,” 
is unlawful. Section 2593 (a) does not act as a limitation on 
section 2591 (a). It relates to offenses other than that created 
by section 2591 (a) and, secondly, it merely provides that proof 
of demand to produce an order form and failure to produce such 
form “shall be presumptive evidence of guilt * * 




The exhibits admitted in evidence were properly identified 

The appellant claims that there was a failure in the Govern¬ 
ment’s evidence to show a “continuity of possession” of tile 
exhibits offered as narcotic drugs. He argues that possession 
of the exhibits from February 14,1945, until June 1945, was ndt 
shown. 

It is submitted that the exhibits in this case were sufficiently 

• I 

identified in the evidence for the jury to find beyond a reason¬ 
able doubt that they were the same articles and substance which 
had been sold by the appellant. It is no more incumbent upon 
the Government to demonstrate beyond the possibility of error 
the identity of exhibits than it is to prove any other necessary 
fact by such standards (United States v. S. B. Penick and Com¬ 
pany, 136 F. 2d 413 (C. C. A. 2,1943)). It is sufficient that sub¬ 
stantial evidence tending to identify the exhibits be given. 

It appears accordingly that all the exhibits in the instant 
case were properly admitted in evidence. The record estab¬ 
lishes an unbroken chain of continuity from the time of tl(ie 
transfer through the time of the chemist’s analysis. No moire 
was required. But it may be noted that Miss Baldwin testified 
that they were in her possession until February 14, 1945, at 
which time she gave them to Agent Fields. (Tr. 249.) Sinpe 
Agent Fields was not asked about this, there was a basis upon 
which the jury could have inferred that the exhibits were u}i- 
tampered with even after the chemist’s analysis. There is i!io 
indication in the record that the evidence was ever tampered 
with or that any other Government agent with proper authority 
had possession. Cromer v. United States, 78 U. S. App. D. C. 
400,142 F. 2d 697 (1944), cert, den., 64 S. Ct. 1274. 

V 

• The counts in the indictment are not so numerous as to indi¬ 
cate a violation of the appellant’s rights under the Second 

Amendment of the Constitution of the United States 

Appellant’s objection to the indictment is untimely. It is 
well settled that objections of this nature should be made before 
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trial of the facts (Rule 12 (b) (2)). Appellant does not contend - 
that the indictment does not state a cause of action and his 
objection is based upon a case where there were two outstanding 
indictments. ( United States v. Herbert (1836), 5 Cranch C. C. 
(5 D. C.) 87, Fed. Cas. 15354.) Here his objection is to the 
number of counts in one indictment and should be disregarded 
as there is nothing to indicate that the “indictments are mul¬ 
tiple, vexatiously and unnecessary and with a view to oppress¬ 
ing of defendant.” * *•- r f'’ 

CONfcLUS&N 

For the foregoing reasons it is respectfully submitted that the 
contentions urged by the appellant are without merit and the 
judgment of the court below should be affirmed. 

George Morris Fay, 

United States Attorney . 

William Hrrz, 

Assistant United States Attorney. 

Oliver Dibble, 

Assistant United States Attorney. 
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